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Introduction – the Scottish experience

This paper outlines access arrangements in Denmark, England, Wales, Northern Ireland, the Republic of Ireland and Scotland.  The information is given in the format requested by the ERA for the seminar.  In addition, in this section, we give a more detailed overview of the arrangements in Scotland.  New access legislation was passed by the Scottish Parliament in 2003, providing for statutory rights of access to most land and inland water along with new requirements laid upon local authorities for the protection and development of path networks.  These provisions apply to virtually all forms of non motorised outdoor recreation and include those engaged in educational and commercial activities as well as those taking access on an informal basis, as individuals or in groups.  This recent comprehensive legislation is therefore likely to be of particular interest to other European countries where legislative action to secure access rights is being considered.

The rights of access established by the Land Reform (Scotland) Act 2003 are far more wide ranging than those brought into England and Wales through the UK Parliament (CRoW - Countryside and Rights of Way Act, 2000).  Before 2000, rights of access were characterised by linear provision in England and Wales, based on various statutory and common law measures extending back over many years.  CroW provided for access rights to be established over specific areas, mapped as “open country”, encompassing tracts of mountain, moorland, heath and downland.  Improvements to linear access, as provided by rights of way, were also made by the CRoW Act.  Further improvements are anticipated through a Marine Bill that is expected to be laid before the UK Parliament, with statutory access rights to beaches, foreshore and associated coastal land to be established in England, along with a coastal footpath around the whole country.  

The 2003 access legislation in Scotland is based more on the Scandinavian approach, especially the arrangements in Norway and Sweden, known as “Allesmansrätten” or “Everyman’s right”.  There was strong political support in the Scottish Parliament for arrangements which reflected the customary and traditional ways in which access had been taken to land and water over the centuries, along with a desire to avoid the more formalised and expensive arrangements contained within the CRoW Act 2000.  The mapping of “access land” in England and Wales had cost £69m (€88m) and many of those involved in the development of the Scottish legislation felt that there were more cost effective ways of using public expenditure to help in the provision and management of public access.  It was recognised that the CRoW Act was a major advance in the establishment of access rights in England and Wales, being the first substantial statutory action to formalise access rights over large tracts of countryside, but it was inevitably constrained by the UK Parliamentary system which required the legislation to pass through both the House of Commons and House of Lords.  At that time, the House of Lords had not yet been reformed and major landowner interests exerted considerable influence.  By contrast, the Scottish Parliament was set up as a single chamber legislature and large scale landowner interests, while very significant in terms of the amount of land owned in Scotland (as late as the 1970s, 7 % of the population owned 84% of the land), were nowhere near as powerful a political force as in the UK Parliament.    

Efforts had been made, all the way back to the 1890s, to provide, through the UK Parliament, for the protection of public access to land in Scotland.  These had largely failed until the establishment of the Scottish Parliament in 1999.  Indeed, part of the driving force for the establishment of the Scottish Parliament was the need for legislative action on land reform, which was difficult to achieve in the UK Parliament.  The devolved powers provided to the Scottish Parliament therefore included environmental and countryside issues and, with three major political parties (Labour, Scottish Nationalist and Liberal Democrat) strongly committed to a land reform programme, this became a priority in the parliament’s first term, including “right to roam” legislation to provide for public access rights.
In 1998 a report by Scottish Natural Heritage, the government’s advisers on outdoor recreation and the countryside, had called for an ambitious new approach which would give Scotland access arrangements that would “stand comparison with any in Europe”.  By this time there was strong pressure for new legislation to resolve confusion over access rights and to deal with landowning interests that were becoming increasingly restrictive, especially some of those from other countries who were buying estates and other large tracts of land in Scotland and trying to establish “private kingdoms”.  In addition, legislative action was needed to protect paths and other access routes which were being lost through the expansion of intensive agriculture and forestry, and to provide for the establishment of new path networks appropriate to modern circumstances.

Fundamental to the new access legislation was an understanding of the existing basis by which the public took access to land and water, whether by right, custom or tradition.  Detailed studies carried out by the Ramblers and other voluntary organisations into historical records, reports and court cases revealed that, over several decades from the 1960s, there had been a manipulation of public understanding of the basis by which the public took access (Blackshaw An historical approach to the new outdoor access legislation, Scottish Affairs No 62, Winter 2008), suggesting that the powers of landowners to restrict access were greater than they really were.  Although there was no legal basis for such an interpretation, a powerful combination of politicians, lawyers and government officials sympathetic to landowning interests managed to create confusion and undermine public confidence in the taking of access over privately owned property.  This manipulation was based largely on a desire of landowning interests to restrict access to such land and to receive payments from public funds for permitting access.

The Scottish Parliament conducted detailed investigations into the existing basis by which access was taken before ensuring that the access rights established by the new legislation were in parallel with and did not replace any existing access rights, customs or traditions.  This experience reinforces the need for every European country to have a clear and accurate understanding of how access is taken, whether through legal process, under laws made by parliaments or through court actions, or through long standing customs or traditions.  Great vigilance is needed to ensure that the existing framework for taking access is not eroded away through lack of knowledge or use and, when new legislation is being prepared, it builds on and improves existing arrangements. 

The Scottish access legislation became operational in 2005 and since then there have been several court cases, all resulting from landowners trying to achieve restrictive interpretations.  In the most recent (April 2008) an attempt to restrict access to approximately 40 acres (16 hectares) of mainly woodland, agricultural land and driveways surrounding a large house was rejected.  The Sheriff in Stirling Court decided that access rights applied to most of the estate, apart from 13 acres (5 hectares), covering the house itself and car parking area, tennis court, mown grass lawns and small formal garden, all immediately adjacent to the house.  This court judgement is encouraging in the way in which it emphasises the importance of maintaining public access over extensive areas of privately owned estate ground, so long as the need for privacy in the immediate surroundings of the house is respected.

The Council of Europe has long recognised that legislative action may be required to secure access rights to land and water for sport, recreation and the enjoyment of nature.  In the longer term it will also be important to find a place for access rights and freedoms within the framework of Fundamental Human Rights (FHRs) which is becoming increasingly significant and which already includes an FHR of the enjoyment of property.  The public’s need to relate to Nature has been there since the beginning of time, long before concepts such as private property developed.  It remains vitally important for humankind as a whole, especially in the present situation of world-wide urbanisation.  It would be sensible to recognise this by seeking the establishment of an FHR of Relating to Nature, which would provide, among other things, a basis for access to nature, to run in parallel with, and limit in this respect, the FHR of enjoyment of property (see Blackshaw, 2002). 

A summary of access in the north west region of Europe

Access provision in Denmark, England, Wales, Northern Ireland the Republic of Ireland and Scotland is described in this section.  The following points are covered for each country:

1.  Class/type of area passable by persons (lanes, roads, coastal areas, margins of watercourses, etc).

2.  The characteristics of the rambler’s passage along all passable routes (whether this passage be free, free with permission, restricted, prohibited, etc).

3.  The general regulatory framework of passable routes: constitutions, general laws, specific regulations.

4.  A study of whether traditional rights of way are still current.

5.  The permits necessary for performing a rambling activity.

6.  The permits necessary for waymarking a footpath.

7.  The existence of a public register of footpaths or similar.

8.  Historic ways: the existence of protective legislation, etc.

Denmark

1.  Beaches and other coastal areas are open for walking, bathing and short breaks.  Forests are open for walking and cycling, but in private forests there is only access during daylight hours and on designated paths and roads.  Access rights apply off the paths in state forests.  Uncultivated and unfenced areas are open for walking, but again only in the daytime for private land.  Access rights do not apply to banks of rivers or lakes.  Access to all lanes and roads is permitted, unless it disturbs privacy or affects land management operations.

2.  There are temporary restrictions for nature conservation reasons, or intensive agricultural activities, or other land management reasons.  Public access rights only apply during daylight hours in private areas.  A landowner is not permitted to fence an area unless there are land management reasons.  Charges are sometimes made by landowners to recreational organisations - for example, orienteering organisations may pay a charge per competitor, or horse riding may require a permit.  Normally, commercial arrangements may need to pay a charge.

3.  Denmark’s access legislation has come into place incrementally over the last 80 years, giving access to beaches, public and private forests and uncultivated land, to farm roads and private forest roads.  The main piece of legislation is the Protection of Nature Act (2007) and also The Lane and Road Law (2007).  The legislation is based on the principles of the Scandinavian ‘Everyman’s Right’ while reflecting the realities of Denmark’s population pressures and contemporary patterns of land use and management. 
4.  Public rights of way are still current but are less important as there are access rights to farm and forest roads.  Denmark has around 60 long distance footpaths with a total length of 2,400km.  Also walking and cycling is possible on 5,000km of minor roads and paths on publicly-owned land, as well as many more thousands of kilometres of private minor roads and paths.

5.  Organised groups larger than 30 people need to seek permission in private woodlands from the landowner, even if it only is a quiet walk through a forest.  There are regulations for horse riders in state forests.  In more and more state forests mountain bike trails are being developed.  Camping requires permission from the landowner in privately owned forests, while in most state forests camping is permitted. There are more than 70 organised campsites in state forests. 

6.  You need the permission of the landowner, commune or state before starting to waymark a path. 

7.  Not all municipalities have recorded rights of way in their statutory plans, but the number is increasing.  The state holds a register of all paths on publicly-owned land, which is published on www.skovognatur.dk. 

8.  There are some historic ways, especially “Hærvejen”, also known as “The Oxen Roads”, first mentioned in 1650 through Jutland.  However, no historic ways are protected by any special legislation.  The Lane and Road Law (2007) is based on laws dating back to the 12th century and specified in 1872, and covers all paths, lanes or roads.  Existing lanes or roads cannot be removed if it is in the public interest to keep it.  

----------------------------------------------------------------

England 

1.  In England there is a network of 188,500km of public rights of way.  These are the single most important way of gaining access to the countryside.  They are highways in law (i.e. they have the same status as the ordinary roads on which cars are driven) and are thus afforded considerable protection.  There are four different classes of public right of way on which different rights can be exercised: on footpaths the right of way is on foot only; on bridleways the right of way is on foot or on horseback, (in some instances with a right to drive animals); on a restricted byway there is a right of way on foot, or horseback and in a non-motorised vehicle; and finally, on a byway open to all traffic there is a right of way for all forms of traffic, but these way are used mainly for non-motorised access and are usually unsurfaced tracks, often bounded by hedges and known colloquially as ‘green lanes’.
The public rights of way network is complemented by permissive routes, which are used with the permission of the landowner.  The right to use them can be withdrawn at any time. 

In addition to rights of way, under the Countryside and Rights of Way Act (CroW Act) 2000, access can also be taken, as of right, on what is termed “access land”.  The current areas defined as access land in England are mapped areas of open country (mountain, moor, heath or down), registered common land, land 600m above sea level or any land dedicated as access land under the Act.  Further provision to extend access rights to beaches, foreshore and coastal land is expected to be incorporated in new marine legislation.

In many areas there may be a tolerance of access where there has been a custom or tradition of harmless and responsible access without objection by the owner.  In such cases, the owner’s lack of objection may amount to a tacit permission for the public to take harmless and responsible access, and is a form of lawful access, although without a legal right such as that provided by the CRoW Act.  Elsewhere access takers may be regarded as “trespassers” but the remedies available to landowners to remove such people and prevent their return are limited and rarely enforced. 
2.  Access is available free of charge at all times, although some permissive routes may be closed at certain times and can be closed permanently with no notice.  Some permissive routes, notably certain bridleways, do operate toll systems.  

3.  Statutes relating to highways in general date back to the Middle Ages.  Rights of way law specifically has been substantially amended since 1932, due largely to the efforts of the movement represented by the ramblers’ societies, notably the Open Spaces Society and the Ramblers’ Association.  It is a mixture of common law (law defined by judgments in court cases) and statute law, contained in Acts of Parliament.  Eight such Acts have made substantial changes to the law of public rights of way in the last 70 years, culminating in the CRoW Act 2000.  There are also various other acts relating to access to the countryside, along with other area-specific acts giving access to places such as Dartmoor, the New Forest, the Malverns, Helvellyn and Haweswater.

4.  Many of the rights of way in current use are ‘traditional’.

5.  No permits required (except in limited circumstances on permissive routes and then usually only for horseriding).
6.  Local authorities have the legal duty to signpost and waymark public rights of way.  Authorities have a duty to signpost all footpaths, bridleways, restricted byways and byways where they leave a metalled (hard surfaced) road, and indicate what kind of route it is.  Landowners must be consulted where the signs are to be erected on private land.  

7.  The definitive map and statement of public rights of way is the legal record of public rights of way and is held by each local authority.  It is conclusive evidence of the existence of the paths.  Some rights of way are not yet shown on these maps but they can still be used and application can be made to local authorities for paths to be added to the map.  

8.  There is no specific legislation for historic ways.

--------------------------------------------------------------

Wales

1.  Wales has 33,200km of public rights of way.  The status and law relating to these and access in general is given in the section for England.  In addition to public rights of way, the Countryside and Rights of Way Act 2000 gives access by right on foot to 21% of Wales (366,100 hectares).  This includes 158,900 hectares of open country (mountain, moor, heath and down); 109,250 hectares of registered common land and 98,650 hectares of publicly owned forest.  The Welsh Assembly Government is currently funding a programme to develop an All Wales coastal path for walkers plus improved opportunities for other non motorised users.

2 & 3.  The points made for England apply to Wales.  There is specific legislation providing access on foot to Elan Valley and other sites.  Under agri- environment schemes, Tir Gofal and Tir Cymen landowners may provide permissive access (4,712 and 4,177 hectares respectively).  

4.  Not all routes which have been used by the public are shown on the definitive map; a process exists for adding them. 

5.  No permits are needed.

6 – 8.  As for England.

------------------------------------------------------------

Northern Ireland

1.  There is no formalised right of access in Northern Ireland to unenclosed land, nor are  there as many rights of way as are found in other parts of the UK.  The National Trust and Forest Service are the largest local landowners and both of these bodies have provided significant lengths of walking trails.  Some open access, to upland areas such as the Mourne Mountains, is on a de facto basis.

2.  There are 11 waymarked ways (long distance trails) in Northern Ireland; these have been developed by the Countryside Access and Activity Network in partnership with district councils.  The waymarked ways mostly follow public sector land and minor roads or rely upon the permission of private landowners.  Use of the waymarked ways is generally free, but there is a charge for parking vehicles at some of the Forest Parks.

3.  There is discussion about the potential for developing access legislation in Northern Ireland.  Currently, district councils are responsible for asserting public rights of way but, apart from a few exceptions, there has not been great progress in delivering new routes.  

4.  Not all potential public rights of way have been fully investigated by district councils.  The assertion process is generally slower than in other parts of the UK. 

5.  No walking permits, but a charge is made for vehicular access to some National Trust properties and Forest Parks.  Very occasionally a pedestrian charge is also levied at these sites.  Access to country parks is always free. 

6.  A series of standardised waymarking signage has been developed.  To obtain approval to use this signage, a set of criteria must be met which include maintenance of the route, legal access, facilities and points of interest.

7.  There is no composite record of the existing pathway provision although, under Art 3 of the Access to the Countryside (Northern Ireland) Order 1983, district councils are required to compile maps of all public rights of way in their area.  

8.  The Ulster Way is a long distance route extending to over 500 miles around Northern Ireland; it was developed in the 1970s and is currently being redesigned.

--------------------------------------------------------------
Republic of Ireland

1.  National parks cover 1 per cent of Ireland and there is a freedom of access over this land.  Also, Coillte, the forest authority and largest landowner in Ireland, with 7 per cent of landholdings, has formally given a strong commitment to further develop its estate for recreation.  Otherwise rights of way are not protected in law and access is taken on a permissive basis.  In many areas, especially in the south west, access has been blocked with no legal remedy to reopen paths.

2.  There are 3,000km of long distance paths in Ireland, but these are permissive routes, relying on the goodwill of the landowner for access which can be withdrawn at any time.  Much of this network is on tarmac or in coniferous forest.  A National Trails Office has been established to establish new trails.

3.  Access is particularly restricted in Ireland compared to other European countries.  There is no general right of access in Ireland - a voluntary approach has been used instead, with limited success.  Irish law on access has never been significantly updated since the State’s foundation in 1922 and remains closer to English law and English notions of trespass than, for example, the situation in Scotland.  Access cases are fought largely on the basis of ancient statutes and there remains a distinct lack of clarity over the legal position.  A landmark High Court ruling in 2006 (Collen vs Lenoach) held that there can be no public right of way unless a landowner specifically dedicates it to be so in writing.  This threatens many routes previously assumed to be rights of way.  A Labour Party Bill in 2007 to allow compulsory purchase of strips of land to provide access to uplands, lakes and rivers provoked a fierce reaction from the farming lobby and was never introduced in the Dail (parliament).  

4.  Outside the national park areas, access is taken on rights of way but these are generally permissive routes.  Very few public rights of way have ever been registered.  With the exception of Dun Laoghaire-Rathdown Council in South Dublin, no council has made a serious attempt to identify or protect routes, largely because the law remains so unclear and there is opposition from farming organisations.  

5.  Some landowners do make a charge for access.

6.  Every single landowner along a route must be consulted and persuaded before any signs can be erected.

7.  Cospoir, the Irish Sports Council, has a list of long-distance paths and of eight new routes agreed under a walkways scheme whereby farmers are paid for maintenance under a five-year programme.

8.  No protection is provided for public access to historic routes.  Comhairle na Tuatha (the Countryside Commission) was set up four years ago to bring the various stakeholders together on the access issue.  However, it has achieved nothing other than agreement on a permissive walkways scheme.  

------------------------------------------------------

Scotland

1.  There is a statutory right of access to most land and water in Scotland.  This right extends to all non-motorised users - walkers, cyclists, horseriders and canoeists - or for adapted vehicles for disabled users, and must be exercised responsibly.  

2.  The passage is free, but there may be localised, short-term restraints for certain land management or nature conservation reasons.  These restraints usually take the form of advisory signage requesting people not to take access for set periods.  Access takers must act responsibly in exercising their rights, and there is a reciprocal responsibility on land managers to facilitate access.  Guidance on responsibilities is given in the Scottish Outdoor Access Code (www.outdooraccess-scotland.com).  This was drawn up by Scottish Natural Heritage following widespread stakeholder consultation, before being approved by the Parliament. 

3.  The Land Reform (Scotland) Act 2003 came into effect in February 2005 and established rights of access for recreation, passage, educational and commercial purposes.  Local authorities and national park authorities (the “access authorities”) have responsibilities to uphold access rights and to take action where these are interfered with in an unreasonable way.  The legislation does not extinguish access taken under any existing rights or custom; for example, the statutory rights of access do not apply to farmyards and yet access can continue to be taken through farmyards on a customary basis, providing there is no interference with farming operations.  

4.  Public rights of way continue to exist and are unaffected by the Land Reform Act.  These routes have been established under the common law and must fulfil various conditions (they run from one public place to another, they have been used by the public for at least 20 years, etc).  In some cases a public right of way passes over land which is excluded from the statutory rights of access, such as through a farmyard.

5.  No permit required.

6.  No permit required for waymarking, though landowner permission is necessary.

7.  The Scottish paths record is held by each local authority, but this is not seen to be an exhaustive list of all paths.  Core paths plans are currently being drawn up by each access authority, which aim to provide path networks in each area sufficient to give reasonable access to all users.  The production of a core paths plan by each access authority is a requirement under the Land Reform Act.

8.  No protective legislation, although there are four officially-designated long distance routes in Scotland which are covered by specific legislation from 1967.  These paths are the West Highland Way, Speyside Way, Great Glen Way and Southern Upland Way.  There are numerous historic routes in Scotland, such as drovers’ roads through the uplands which were used to take cattle to market.  Many of these are rights of way.

-----------------------------------------------------
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