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OVERVIEW AND GENERAL ISSUES

1.
We welcome the opportunity to comment on the proposed Scottish Outdoor Access Code and have provided a response to each of the questions raised in the consultation document. This appears as the “Main Text”.Two annexes accompany this. A proposed “Summary of the Code” is provided in Annex A while Annex B contains detailed Technical Issues on the wording of the Draft Code and its relationship to the Land Reform (Scotland) Act 2003 (abbreviated to “the Act” in this submission) and to other law relevant to the access legislation. 

2.
In this Overview we wish to make a few general observations on the process of development of the Code, its purpose and future use, as well as answering the general issues raised in the consultation document.

3.
We consider that Scottish Natural Heritage, in its timely publication of the draft Code consultative document and in the extensive consultations, which it has facilitated throughout Scotland, has fully met its major responsibilities towards the Parliament and the public in this phase of the land reform work. These consultations have, however, demonstrated a problem in that many people when contributing to discussions on the Code have given the impression that they have not fully understood the legislation as passed by the Parliament, especially the extent of the statutory access rights. We are therefore concerned that many of the written submissions on this consultation may, in effect, be trying to rewrite the legislation. SNH need to be aware of this problem and treat such representations with particular care. This is one reason why, in this submission, we are giving additional emphasis to some points which are central to the legislative aims but do not necessarily emerge from the specific questions posed in the consultation document. 

4.
Annex A contains the text of a proposed Summary of the Code. We suggest that such a summary is included as an appendix to the main text of the Code when it goes before the Parliament for approval. We think that parliamentary approval for the summary is necessary to ensure that there is no confusion between the main text being promoted through the Code and the summary version. It also ensures that more specific codes or guidance for particular interest groups or areas of land or water can be based on a common source, ensuring as much consistency as possible. 

5.
Within the Summary of the Code and indeed within the Code itself  we believe that four simple messages need to be central and promoted at every opportunity to ensure that there is as wide as possible understanding of the key components of the Act: the legislation provides for a general presumption in favour of public access to most land and water; the statutory right of access and the management of land as it affects access must take place in a responsible way, as described in the Scottish Outdoor Access Code; access is for non motorised use, except where this is required for persons with disabilities; care for the environment is a key component both of  access and of management that is related to access.   

6.
Annex B identifies technical issues which we have come across in responding to the present Consultation. In particular it identifies wording in the draft Code which is less favourable to the visitor than the Act or other texts to which it relates.  Any such bias against the visitor needs to be removed.

7.
The Land Reform (Scotland) Act 2003 derives from a Government commitment to give people “greater freedom to enjoy the countryside”.  The Code is of crucial importance in meeting this aim. It is vital that the overall effect is to make people more aware of these freedoms and to encourage them to take more access to the outdoors, in a responsible way. If the end result is a Code which actually has the opposite effect, discouraging people from taking access because the process appears, for example, to be too complicated or too difficult or to involve too many constraints, then the whole legislative purpose will have been frustrated.

8.
It is also important to remember why this legislation has been needed. The fundamental problem has been the attitudes and actions of too many land managers, in all parts of Scotland, who did not understand or care about public access, have challenged traditional freedoms of access and have obstructed or destroyed paths and other access routes. It is because of these difficulties that legislative action was taken, not because of problems being created by those trying to take access to enjoy the outdoors.  So while the focus of much of the Code is on the rights and responsibilities associated with taking access it must be remembered that the most important changes in behaviour that need to result from publication and promotion of the Code is in the attitude of land management interests towards public access. It is essential that the Code does not contain wording that enables land managers who are antagonistic to public access to argue for any greater restraints on access than are permitted by the Act.

9.
Another factor has been the failure of public bodies, over many years, to fully understand the customs and traditions on which existing public access to land and water is taken. Such organisations have been insufficiently robust in their protection of the public interest. Too many bodies have limited their efforts to the protection of rights of way and negotiated linear routes. The Act will require public bodies, especially local authorities, to adopt new approaches to public access which are supportive of the general freedoms of access which lie at the heart of the new legislation. The text of the draft Code needs some adjustment to ensure that it is obvious to all who have responsibilities in implementing the Act what is required of them. 

10.
At the same time the production and promotion of the Code is an excellent opportunity to encourage all who take access to the outdoors to fully understand their rights and responsibilities. Such access has been taking place since time immemorial and, in many respects, the Code will simply be advising on that which already happens. Nevertheless, development of the Code within the new statutory framework should bring greater clarity to what is regarded as responsible access, a process that will be particularly valuable as more people are encouraged to enjoy the outdoors.

11.
The Code must truly reflect the aims of the legislation as set out in the Act and in the deliberations of the Scottish Parliament. It is not a Code about the enjoyment of the outdoors in general, involving such issues as choice of equipment or clothing, route selection in relation to weather or terrain, or other aspects more appropriately dealt with in other codes or advisory information. The Code must focus on explaining, in as simple a way as possible, the requirements of what is quite complex legislation as well as meeting the Parliament’s intention that some matters of detail should be addressed by the Code rather than the basic legal framework. If the Code strays beyond these parameters it will create difficulties, especially in situations where, for example, a sheriff court is required to make a determination on what constitutes responsible or irresponsible behaviour. We agree that the Code should reflect  “the final content of the legislation and points raised during Parliamentary debate”, as stated by SNH (page70). Superfluous material should therefore be pruned from the Code.

12.
The Land Reform (Scotland) Act 2003 does not extinguish or diminish any other rights. These may include many different types of right that exist at the present time under common law or custom, including rights of way and navigation. It is very important that the wording used in the Code does not imply any loss or diminution of such rights and it is made clear that the Act is largely building on the existing situation of extensive and longstanding freedom of access. Any reduction in what exists today would be contrary to the primary intentions of the legislation.

13.
There is concern that the explanatory text, which accompanies the draft Code, while correctly stating that the statutory rights do not become operational until after Parliamentary and Ministerial approval, does not also indicate that the existing access arrangements, involving the taking of access to most land and water under common law, custom or freedom, should continue. SNH must not give any impression that people should avoid taking access until after the Code is formally approved.

14.
It must also be emphasised that the fundamental purpose of this legislation is about general rights of access to land and water. Although the Act contains very important provisions in relation to local authority powers and the better facilitation of access, such as through new path arrangements, these are secondary to the main purpose. This must be borne in mind when assessing the views of local authorities, especially in respect of the management of access. In our view many local authorities have little experience of the management of access in general, as compared to the detailed expertise they have on the provision of specific facilities, such as recreational parks, car parks, toilets etc, the protection of rights of way and the development of access routes for particular purposes such a walking, cycling and horse riding. This can lead to a belief that the management of access largely involves confining people to specific access routes. Such attitudes need to be resisted by SNH, as they are contrary to the spirit of the legislation and the intentions of the Parliament.

15.
Care must also be taken in the way that the views of wildlife conservation organisations are addressed. We regret that no space could be found on the Access Forum for any voluntary organisation concerned with wildlife protection. It is remarkable that an organisation like the Historic Houses Association has obtained a place on the Forum but no space could be found for a wildlife body like the RSPB or the National Trust for Scotland, with its unparalleled experience in the management of houses, estate land and the wide open spaces. As a consequence, some aspects of the draft Code, especially in terms of wildlife conservation and its relationship to access, are not adequate and more detail is required. At the same time, however, we do not want to see the exaggeration of risks to wildlife as a result of public access or the suggestion that just because a tract of land or water has a special designation or conservation status it has a different status in respect of the exercise of rights of access. In all cases the starting point must be a general presumption in favour of access, with specific, limited locations identified within nature reserves or other conservation areas, if necessary. Constraints should be requested only where specific features, facilities or specialised management, or where existing statutory provisions, in relation to rare species, for example, place a greater level of responsibility on the person taking access to avoid damage or disturbance. Where there might be concerns over cumulative damage the Act provides SNH with adequate powers to erect advisory notices which request the public not to exercise their statutory access rights in particular circumstances. This flexible and responsive arrangement should meet most requirements; if not the more formal procedures available to local authorities to restrict access, or other powers available to SNH under existing wildlife legislation should suffice.

16.
We wish to draw SNH’s attention to concerns about health and safety and the way in which such considerations may be used to undermine the Act and indeed to suggest that UK legislation about health and safety in some way takes precedence over Scottish legislation. These suggestions need to be firmly resisted as well as attempts to adjust the Code to meet unreasonable health and safety concerns. Our understanding is that the UK legislation is primarily directed towards employers and their employees in relation to safe working practices. It has no direct bearing on people in general and in particular does not contain any specific powers to exclude the public from land and water. Land managers are required not only to ensure safe working conditions for their employees but also to ensure that the working conditions are compatible with their obligations to the public as a whole in facilitating access to land and water.    

17.
It is important to emphasise that the Code is primarily an advisory document, explaining what is accepted as responsible good practice. The Parliament made clear that it is not about rules and regulations. Where landmanagers perceive a need to restrain the statutory right of access this must be expressed in terms of a request to members of the public to not exercise their statutory right because of a particular, reasonable need. This approach needs to be embedded in the ethos and language used in the Code and suggestions that landmanagers can in some way “limit” the exercise of the statutory access right need to be avoided.  Furthermore we are firmly of the view that the way that the Code is structured should be along similar lines to that of the Highway Code, a point also made in the Parliamentary debates. In particular we consider that the words “MUST” and “MUST NOT” should only be used in the Code when referring to other statutes and, as in the Highway Code, should always be accompanied by cross reference to the other statute. This will help to ensure that the Code is used primarily as an advisory document, providing “guidance” on the Act and not as a set of rules and regulations. 

18.
The Act does not bring in any powers in relation to the limitation or restriction of access, other than the power of local authorities to make byelaws and the associated measures that could be taken against people who were infringing such byelaws, providing such persons claimed to be taking access under the statutory access legislation. If a person taking access claimed that they were doing so under other law or custom then it would appear that any constraints under the statutory right of access would not necessarily apply. The same is true of land that is excluded from statutory access rights. The Act does not, by itself, provide any powers to remove individuals from land or water which is within or outwith statutory access rights. Action against such individuals, if it were appropriate to take any action, would have to be under other law concerned with, for example, breach of the peace, or by the landmanager seeking interdict against a named individual. It would be useful for the Code to explain this situation so that the relationship between the new statute law and existing law is clearly understood. Although the supplementary text on page 53 of the Code makes reference to “the existing common law” the text of the Code itself does not explain the common law position, notably the potential use of interdict, albeit that application for interdict to prevent the harmless taking of access is unlikely to succeed. 

19.
It is also important to explain to the access taker what action they can take when faced with, for example, landmanagers behaving in a difficult or confrontational way.  Specific guidance is needed on what action is open to an access taker, such as seeking interdict or requesting police action in regard to possible breach of the peace, harassment, nuisance etc. Again the Code should make clear that these are existing statute or common law provisions and are not being introduced through the land reform legislation. 

20.
Finally we wish to emphasise that we consider the Land Reform (Scotland) Act 2003 provides Scotland with an excellent legislative framework for public access to land and water compatible with the standards expected of a modern European country. This legislation provides for public access rights that are comprehensive, covering most tracts of land and water and encompasses all components of outdoor recreation. It provides a firm basis for the future development of Scotland’s social, economic and environmental aims. It will underpin efforts to attract people to Scotland, either as visitors or future residents, and will enhance our reputation as a nation with a welcoming, open and progressive society.  But we must also recognise that the reality of the situation on the ground today is far removed from what is required under the legislation. A great deal of further work remains to be done in transforming attitudes and facilitating access. The Scottish Outdoor Access Code is a vital component in the process. We trust that SNH will provide the Executive with recommendations on the Code, which fully meet the requirements of the legislative framework and the aspirations of the Scottish Parliament.

Detailed comments and responses to SNH questions 

(MAIN TEXT)
Many proposed changes to the Code text are included within these comments. Proposed changes are usually indicated within quotation marks “ ”. Propose changes which involve substantial sections of  text are italicised and enclosed within boxes

SPECIFIC ISSUES

Producing a short summary of the Code

1) We would welcome any ideas on how we can balance the need to cover all key issues in sufficient detail with the length of the Code

Although the Code is a public document, it is unlikely to be widely read in its entirety. It may be used in an evidential sense when decisions are to be made regarding whether someone’s behaviour is deemed responsible/irresponsible in the formal framework of a sheriff’s declaration, or when a local authority or local access forum are considering the deployment of their powers and duties. It will also serve as a useful document for those referring to it in a professional sense e.g. access officers; educators; rangers. Therefore the main Code should incorporate plenty of detail, sufficient to give guidance on the responsible exercise, facilitation and management of access rights. 

2) We would welcome any ideas on what sort of short summary of the Code you would find useful and what its content should be.

Technically speaking there can only be one Code – that required by Section 10 of the Land Reform (Scotland) Act 2003. The short version of the Code should be entitled the Summary of the Code to reinforce that it is a derivative of the Main Code. This summary is likely to be the first point of information about the statutory access right for the general public. Therefore it is crucial that the Summary of the Code outlines firstly, the principles behind access to the outdoors in Scotland – the Land Reform (Scotland) Act, including its relationship to common law and traditional freedoms - and secondly, the general principles of responsible behaviour for both land managers and users. It is important that the Summary of the Code forms part of the document submitted for Parliamentary approval so that it has the appropriate tone and balance mirroring the main Code. We have attached as Annex A a copy of what a Summary of the Code might look like following the principles outlined above.  A similar style should be followed in devising other summary guidance for land managers, specific users etc. 

Key Principles

3) Do you find these key principles helpful in thinking about what responsible behaviour means?

These principles are useful as far as they go, however we are of the opinion that the Code should open with a single statement incorporating the key features of the Act, followed by the principles underpinning responsible behaviour by land mangers and access takers. There are also issues about the scope of the Code, and the balance of the four principles – discussed below - which need addressing early on.

The presumption in favour of access

Ideally the Code should open with a statement about the key features of the Land Reform (Scotland) Act - given that this is the legislation from which the Code derives. The key features are a presumption in favour of responsible, non-motorised access to land and water, based on a care for the environment. The presumption in favour of access is mentioned on page 9 of the Code (as the third bullet point in section 3.4) but this must be given much more prominence as it is the primary consequence of this legislation.

The Scope of the Code

The Code describes itself as a reference point on access rights and responsibilities. The focus of the Code as laid down in section 10 of the Act is to provide guidance on the responsible exercise of statutory access rights so it is clearly appropriate that it should be a reference point for the responsibilities of access. 

Whether it should be the reference point for access rights is a different matter. Firstly, the access rights referred to are the statutory public rights of access granted by the Land Reform (Scotland) Act 2003. Therefore the Code cannot provide reference on all other access rights (whether under common law or held to exist by custom) because some of them are not clearly defined. Secondly, given that the remit of the Code is to focus on responsible behaviour in relation to access rights, it is going beyond its remit to interpret the access rights. 

However we do recognise that the Code needs to assist in the public’s understanding of access rights and responsibilities so it is appropriate for the Code to outline the basics of the Act in section 2 (SOAC). It is important that, in providing a ‘user-friendly’ guide to the statutory rights, SNH must guard against using language which, although well-intentioned, results in changing the meaning of the Act. 

Taking the above two points into account the opening words of the Code should read as follows:

“The Land Reform (Scotland) Act 2003 reflects a presumption in favour of non-motorised, public access to most land and water for recreational and other purposes, on the proviso that it is undertaken responsibly.

The Scottish Outdoor Access Code provides the reference point on the responsible exercise, facilitation and management of statutory access rights. It is a practical guide to help land managers and the public make informed decisions about what to do in everyday situations”.

To avoid confusion distinguishing between rights under the Act and other access rights, the new rights should be called the statutory access rights wherever this is appropriate in the Code.

The key principles 

We are of the opinion that the key principle of the Act is a presumption in favour of access as stated above and that the advice currently titled the ‘key principles’ should be re-named Regard for others and the environment as below:

Regard for others and the environment

As a land manager or someone exercising access rights, it is important to be courteous and considerate to those you meet on the land, and respect their enjoyment, privacy, peace or working environment.  Look after the places you visit, enjoy or have responsibility for and make sure you show extra care for wildlife and historic features. Also, remember that what you do may affect others so take responsibility for your actions 

Section 1  -  Introduction

4) The role and status on the Code is determined by the Land Reform (Scotland) Act 2003. Do you think it is explained clearly in this introduction? 

The introduction needs to open with a section explaining the basis of access in Scotland with reference to how the Land Reform (Scotland) Act supports and enhances this access. It should be explained that the Act establishes statutory rights of access, which in no way undermines existing access whether under other statute, common-law or tradition. It is also important that people understand that the Act introduces no powers of exclusion from land and water and that the existing provisions under the common law still apply. Section 6 would be the proper place to expand on this section but we are strongly of the opinion that early in the Code, this should be made clear. To this end, it would be useful to have an introductory paragraph outlining the basis of access in Scotland, with reference to the Act, customary freedoms and common law rights, as suggested below: 

The Basis for Access in Scotland

1.1  Scotland has long-standing freedoms of access which have enabled people to enjoy the outdoors for a wide range of recreational activities provided no damage or disturbance is caused.  The Land Reform (Scotland) Act 2003 now establishes a statutory right of access to land and inland water for non-motorised recreation, passage, education and various commercial activities provided that this right is exercised responsibly.  The right does not apply to certain areas or certain forms of conduct.  Equally, land managers have a duty under the legislation to use and manage the land in a way which is responsible towards those exercising access rights. This involves land managers not interfering unreasonably with any person’s access rights. 

The Act does not introduce any powers of exclusion of people from land and water although local authorities may make wider use of byelaws. As the legislation is concerned solely with the statutory access right, it does not impinge on any other rights of entry, way, passage or access. In other words, the legislation does not prevent the public from carrying out any activity outwith statutory access rights, or of taking access to land outwith statutory access rights, according to other rights or customs. Such access would not, however, be supported by measures within the statutory access legislation which facilitate access, such as local authority powers to remove obstructions.

The status of the Code - the Highway Code parallel

Parliament made clear that the Code should be based on a similar approach to that used in the Highway Code. In this it should follow the principle of only using the words ‘must’ and “must not” to relate to existing statute. Likewise, as the Code outlines “guidance” on responsible conduct, rather than “rules and regulations”, it is important that the language of the Code reflects this. A short paragraph needs to be inserted as follows:

The Use of MUST and MUST NOT 

The Scottish Outdoor Access Code is similar to the Highway Code in that it contains guidance on good practice in respect of the public and land managers, and instruction on what is prohibited or circumscribed by law. Therefore when the words MUST or MUST NOT are employed, there is a cross reference to other statute e.g. the Wildlife and Countryside Act or the Animals (Scotland) Act. 

Throughout the text, the use of the second person imperative (you can/cannot; you must/ must not) can be replaced by simple statements which carry just as much weight – for example, “Avoid damaging crops”, rather than “You must not damage crops”. 
Section 2 - A Summary of your Access Rights

5) The extent of access rights is determined by the Land Reform (Scotland) Act 2003. Do you think this section of the Code summarises access rights accurately and is the interpretation within the Code understandable and easy to follow?

The basis for the Code is laid down in s10 of the Act and makes clear that the purpose of the Code is to provide guidance on the responsible exercise of the statutory right of access. This includes advice to persons who are carrying out activities that do not fall within the statutory right but are likely to affect other persons who are exercising statutory access rights (s10(1)(b)). The persons to whom this advice is directed might include persons carrying out their activities under other rights or customs. Furthermore s10(d) requires advice to be given to owners of land contiguous to land where access rights are being exercised if the owner’s activities might affect the exercise of the statutory right. In preparing this guidance SNH also has to take account of points raised during Parliamentary debate, especially where the Parliament indicated that some points were not to be incorporated into the Act but taken account of in the preparation of the Code.

Unfortunately there are occasions in Section 2 where SNH has given its own interpretation of the Act which is not consistent with the Act’s actual wording and there are other occasions where it has omitted detail which the Parliament expected to be included in the Code. Some of these problems are addressed below with more detail given in Annex B. In addition we believe that Section 2 should commence with a clear and simple statement which summarises the extent of the statutory access rights, and can be easily referred to by everyone. We suggest the following text:   

	2.2 Where and when you can exercise access rights

You can exercise the statutory right of access over most land and water in Scotland at any time of day or night, providing this is done in a responsible manner. Guidance on responsible behaviour, both in terms of taking of access and the  management of land and water as it affects access, is given in the Scottish Outdoor Access Code. Access is for non-motorised use, except where this is required for persons with disabilities.  Statutory access rights do not extend to all places and there may be exceptions for reasons of safety, privacy, conservation and land management.


2.2 5th bullet point - It would be more logical to place this bullet point immediately after the 7th bullet point so that the references to access in fields are together. This bullet point, which describes how access rights can be taken in fields, needs to be expanded to reflect the wording of the Act and the Parliamentary discussion. During the discussion the Minister made it clear that the right of access was expected to apply to headrigs, endrigs, field margins, tramlines (vehicular tracks passing through fields) and the land between the drills of horticultural crops such as potatoes. In other words it applied to any land where access could be taken without damaging the crop. Indeed it is obvious that the primary intention is to ensure that the statutory access right is as comprehensive as possible, only limited where material damage is likely, as demonstrated by the reference to the constraints on access to land in which grass is being grown for hay and silage “which is at such a late stage of growth that it is likely to be damaged by the exercise of access rights in respect of the land in which it is growing” (S7(10)(a)). Furthermore the Act makes it clear that access can be taken to “headrigs, endrigs and other margins of fields in which crops are growing” (S7(10)(b)). In other words, even where opportunities for access on field margins etc have been made difficult by the planting of crops close to the edge of the field,  access can still be taken across the actual land in which the crop is growing, potentially causing some minor damage to the crop growing in the margin etc. Elsewhere in the field it is clear from the Parliamentary debate that the statutory right of access applies to all vehicular tracks (tramlines) passing through the field, whether these tracks cover land which was never sown with any crop or, if sown, were trampled down by the passage of vehicles. Also the statutory right of access applies to all land between the rows or drills of horticultural crops, or young trees, as was clear from the way in which the Minister answered a question on access through potato crops. It is also the case that the words “rows, drills and tramlines” do not appear in the actual wording of the Act. It is obvious, however, that the Minister fully expected such detail to be dealt with in the Code, in view of the way in which he dealt with amendments relating to dogs, indicating that the Code, not the Act was the place for such detail. The 5th bullet point needs to be amended to make all this clear. And the suggested text is:

	“the margins of fields (even where crops have been sown), between rows of horticultural crops, such as potatoes, and on paths or tracks (including the multiple tracks, or tramlines,  made by agricultural vehicles across fields).”


2.2 11th bullet – this should be further qualified by the words “or where the exercise of access rights would not interfere with the recreational activity to which the land is being put” as per Section 7(7)(a) of the Act.

2.8 The Act does not define recreational purposes and the Code in suggesting that it is activity “depending on the natural and cultural quality of the outdoors for its enjoyment” diminishes the breadth of interpretation. Activities such as singing, swimming and playing tiddlywinks can be practiced indoors, and could be argued not to depend on the natural qualities of the outdoors. However there should be no implicit barriers to their practice outdoors, other than the normal boundaries of responsible behaviour.

2.14 It is incorrect to imply that “passage” is only crossing over land for the purposes of getting from one place to another, or only for the purpose of a “journey”. The legislation allows for people to remain on land in the course of recreational, educational and commercial activity. It also allows people to pass over land not for recreational purposes e.g. taking a shortcut to shops, which would not generally be described as a ‘journey’. 

This section of the Code relegates access other than for recreation to a subsidiary role. It would be better to have 4 statements of equal emphasis on recreation, education, commerce and passage as outlined below:

What you can do under access rights

2.8 You can exercise access rights for recreational, educational and some commercial purposes, and for passage over land. 

(i)
Recreational purposes include pastimes, family and social activities, active pursuits, informal education, wild camping and competing in events.

(ii)
Educational access is defined in the legislation as any activity concerned with furthering a person’s understanding of the natural or cultural heritage. Access rights extend to both the students, support staff, teachers and also individuals with such a purpose.
(iii)
Commercial access is defined in the legislation as activities undertaken commercially or for profit, provided that they are linked to activities undertaken by the general public under access rights.  
(iv)
Access rights cover crossing over land (passage) and remaining on land before leaving it, both for the purposes above in (i)-(iii) above and also for getting from one place to another.

Where do access rights not apply?

2.15 Dams – the Code described dams as being outwith access rights although there is no direct reference to this in the Act. Dams generically could be argued to be excluded as they are a ‘structure’. However dams could also considered to be “the shore or bank of an inland artificial waterway” (S32 of the Act) or may have the characteristics of a “bridge, causeway, canalised embankment or anything designed to facilitate passage” (S6(2) of the Act). If it fulfils these criteria, then a dam could be argued to fall within the rights of access. On a practical basis dams are a significant and often only means of crossing large water features. The word “dams” does not appear in the Act and as it is open to interpretation should be left out of this paragraph.

2.15 4th bullet – The Act refers to land in which crops have been sown or are growing (S6(1)(i)) and also land on which crops are grown (S7(10)), although this is then qualified by reference to “land in which it is growing” (S7(10)(a)) and “margins of fields in  which crops are growing” (S7(10)(b)). As section 7 of the Act is the supplementing and qualifying section to section 6 it is reasonable to conclude that the authoritative enactment is “in”.  The Code refers to “land on which crops have been sown or are growing” – this needs to be changed to in  to accurately reflect the wording in the Act. The Code would then also better reflect the Parliamentary debate and the fact that the Minister indicated that the right of access did not apply to the land in which potatoes were growing but did apply to land on which potatoes were growing,  a much more general term. Significant changes of meaning like this should be avoided in the Code as this could give rise to complexities if a Sheriff was trying to use both the Code and Act to determine the extent of responsible access. If the Code is changed to “Land in which crops are growing” there is no need to qualify this with any of the remaining text in this bullet point, from “except….to…. tree nursery” as the explanation of how to take access in field with crops is given in 2.2 bullet point 5, as amended above. If the original wording remains then the Code will need to say “Land on which crops are growing, except for field margins (including endrigs and headrigs), paths, tracks made by agricultural vehicles through crops (tramlines) and the land between rows of vegetables, fruit and trees.” It would also be useful to include a dictionary definition of endrigs and headrigs as even the Access Forum has struggled to understand the terminology!   

Activities excluded from access rights

Some adjustment of the wording of 2.16 and 2.17 

2.16 As Section 2 of the Act provides that responsible access must be lawful and reasonable, a person undertaking unlawful or criminal activity is automatically excluded from access rights, from the point at which this behaviour commences. The Code currently only acknowledges the exclusion from access rights of those taking access “for the purpose of doing anything which is an offence etc”.

2.17 Whereas the 2003 Act excludes shooting and fishing from access rights, it must be acknowledged that there are public rights for these activities on the foreshore under common-law.

Likewise lighting open fires without permission is only an offence under the Trespass (Scotland) Act 1865 when done near plantations or private roads. There is also a public right to light a fire on the foreshore.

Section 3 -  Exercising access rights responsibly

6) A key role of the Code is to show the point at which behaviour is or is not responsible. Is the test of responsible behaviour – unreasonable interference in the form of damage or disturbance causing harm or loss – set too low or too high, or is it about right?

The test of responsible behaviour here is set at the right level, and is well qualified by the concept of reasonability. However the Code should make it clear that ‘responsible’ only refers to the exercise of access rights, and not in relation to other types of responsibility e.g. recreational practice. So, if a walking leader makes an error of judgement and takes a group into terrain that is too demanding, that could not be deemed irresponsible access, although he might have been irresponsible in respect of his recreational practice and judgement. There are areas of the Code which stray into offering ‘good advice’ – for example 3.26 boiling of water and supervising children adequately – which is not related to access at all. As there is a real concern from land owners regarding liability, we are concerned that there maybe submissions which suggest the insertion into the Code of good practice that may be peripheral to access rights – for example, suggesting that ramblers check the weather forecast and wear appropriate footwear. We would strongly recommend that the Code is not the place for this type of advice which falls more correctly under the remit of representative bodies of recreation to provide. 

The Code should also stress that acting outwith access rights is not of itself irresponsible – it is the behaviour that results in damage/disturbance that would be deemed so (whether within or outwith access rights). The Code gives guidance on responsible access to, and responsible management of, the outdoors – and Section 10 of the Act makes it clear that advice should extend to those undertaking activity outside access rights, and land managers management of land outwith access rights, as far as it impinges on the exercise of the statutory right. There should be a statement to this effect in the Code.

Take responsibility for your own actions

7) Do you think the guidance emphasises enough that the countryside cannot be made hazard free and that people should be responsible for their own actions?

3.9 The point is well-made but, as ‘liability’ is a major concern of land managers, there should be a clear statement in the Code that the extent of the duty of care owed by an occupier of land to another person (as laid down in previous legislation) is not affected by this Act. Appropriate wording would be:

“Section 5 of the Land Reform (Scotland) Act 2003 states that the extent of duty of care owed by a land manager to another person present on land or water is not affected by the access provisions within the Act”

Secondly, it is important that people are allowed to take responsibility for their own actions, and to be able to use their own discretion in making decisions about hazards. The levels of risk presented by the outdoor environment will be perceived and managed very differently by different users. Therefore land managers should be discouraged from being overly protective of the public in respect of natural hazards that the public may well chose to engage with if they are undertaking risk activities on an owner’s land or water. However, land managers will remain responsible for advising the public of hazards of their own (the land managers) making that could not be reasonably foreseen by the public. 

Respect people’s privacy and peace

8) Does the Code strike a sensible balance between the needs of people exercising access rights and the need to give people reasonable measures of privacy and peace in their own home? If you think the Code does not strike a sensible balance, please explain why?

This section has some well-crafted advice and is generally well-balanced. However paragraph 3.12 on taking access close to houses should focus more on discretion and less on the use of paths and tracks.  The issue is not whether you are on a path or track, but whether you are interfering with someone’s privacy. The Ramblers Association also feel it is worth re-iterating that night-time access does fall within the right as there is a huge amount of opposition to it remaining. It might be useful in this section to point out the positive aspects of night time aspects – the presence of law abiding people being a check against those of ill-intent.

3.12 When taking responsible access, you should respect people’s peace and privacy.  If you are passing by a house or garden, you can do this by:

· keeping a sensible distance from houses as far as is practicable;

· making sure that when you do pass close by a house or garden that you do not pry on those living there;

· taking passage close to a house, act in an open but non-obtrusive way

If you are on a path or track in the vicinity of a house, your presence is less likely to be cause for alarm.

9) If you think reasonable needs for privacy can only be respected by keeping a certain distance from any house, what distance would you recommend and why?

It is not practical or flexible to use a fixed distance when trying to protect privacy. It is difficult for the public to judge a distance on the ground by eye and could not allow for the fact that access often has to be taken much closer to buildings and homes. Amendments proposing a fixed distance were defeated and opposed by the Executive for these reasons.  The current wording in 3.11 is very helpful as it gives a list of factors that should be considered when judging ‘intrusiveness’.

Access through farmyards

10) Does the guidance strike a sensible and workable balance between the interests of those exercising access rights and those working in farmyards?

The statement in the Code that the “outdoors is a working environment” is potentially misleading as it appears to only refer to the outdoors from a land manager’s viewpoint. In many parts of Scotland the outdoors may be regarded as a more significant working environment for the outdoor recreation user, especially those involved in commercial and education activities, than for the land manager. If the Code is to make reference to “working environment” it should do so in a balanced way, indicating that the actions of land managers can have a great effect on the business and commercial viability of those working in outdoor recreation, as well as their ability to work safely, in the same way that outdoor recreation users can affect the interests of land managers.

In regard to farmyards it is important to stress that these are often important gateways onto or off the hill land and are of crucial importance in taking access through lowland areas, especially as many paths and tracks pass through farmyards. Although there is no statutory right of access through farmyards the public will still expect to be able to take access through farmyards under common law or custom, including the use of rights of way, unless alternative arrangements have been made. Land managers need to be aware of this and to accept such access unless they have provided alternative routes suitable for users such as walkers, cyclists and horseriders. A deficiency in the Code is that it does not explain how access through or around farmyards and steadings should be taken in the absence of advice or alternatives from the land manager (bullet points 3 and 4 assume the availability of the farmer). It is conceivable that taking an alternative access around a farmyard may be more hazardous, damaging or altogether unfeasible than continuing through it. In such a case, it may be more responsible to take access through the farmyard, but outwith statutory access rights, than around the farmyard under statutory access rights. The Code must explain this properly as required under section 10 (d) of the Act. The following is suggested as a replacement of the existing bullet points in 3.18 :

	When considering how to take access around or through a farmyard the following factors should be borne in mind:

· Is it reasonable to take access through this farmyard under common law or custom, including the use of a right of way, if present?

· Is there a core path through the farmyard? 

· Has an alternative been indicated and marked? 

· Is the alternative suitable for your type of access? 

· Is any reasonable advice provided by the land manager? 

· If there is no advice or obvious alternative route, is it preferable to take access through the farmyard, under common law or custom, or around the farmyard using the statutory right of access?


The Minister (Allan Wilson) stated at Stage 3 that “there should be a requirement to identify and mark an alternative route” in the event that a farmer is unwilling to allow access. He also said “that is a matter for the Code”. Therefore the Code has to lay much emphasis on the expectation on land managers to provide reasonable alternatives where they would prefer access to avoid farmyards. The Code needs strengthening in this respect.

Access whilst land management operations are underway

11) Do you think that the guidance provided on access over land where land management work is underway is sensible and workable on the ground? If you don’t, please explain why.

The section is well worded in that it offers useful, but not mandatory, guidance to follow while land management operations are underway. The principle is that the land manager can ask an access taker to follow a course of action and this places an expectation, rather than an obligation, on the user that any reasonable request should be acted upon and complied with. It is also important that the word ‘reasonable’ prefaces the word advice. This section does contrast with the corresponding paragraph on land manager’s responsibilities (p42) which uses the word ‘limit’ no less than six times (see comments on Q19)

Passing  through fields

13) Do you think the guidance in the Code strikes a reasonable balance between people exercising access rights through fields and the interests of land managers? If you don’t, please explain why.

The use of “passing” in the heading is somewhat misleading. Access is not just about passing through fields, as the statutory access rights permit access to be taken to fields for recreational and relevant educational and commercial activities and the access taker can remain within the field for any of these purposes as well as passing over it. A better heading would be “Access to fields”.

The advice in paragraphs 3.27 and 3.28 is incorrect in that it implies that the access cannot be taken where crops have been sown or where damage might be caused. In fact the Act and Parliamentary discussion made clear that there are some circumstances where this is acceptable. Indeed the exhortation in the Code that “you must avoid damaging the crop” does not appear in the Act, except in the reference to hay and silage and the need to avoid damage at late stages of growth (S7(10)(a)).  Access can be taken on field margins, headrigs and endrigs even if this results in some damage to the crop. The Parliament clearly accepted this situation when the term “unsown field margins” was amended to “field margins” in the stage 3 debate as a result of a Government amendment. The reason for this derives from the way in which the UK Government allows land managers to claim payments under the Common Agricultural Policy. The UK is the only country in the European Union which allows land managers to claim financial support payments over the whole of the field area in which a crop is grown (as indicated on Ordnance Survey maps) whereas all other countries only claim for the actual area of crop grown. The result of this arrangement is that UK land managers are required to maximise the area under crop within a field so that the area claimed for payment is not much larger than the actual area being cropped. The inevitable consequence of this unsatisfactory arrangement is that land managers cultivate very close to the edge of fields, watercourses and hedgerows. Quite apart from the damage this does to wildlife habitats and the increased cost of dealing with the pollution of watercourses, it also means that public access can be difficult along field margins where insufficient space has been left between the edge of the field and the cultivated crop. This is why the word “unsown” was removed during the stage 3 debate to make it clear that the need to provide for a statutory right to take access along field margins took precedence over the need to prevent any damage to the crop at the margin. In due course the UK Government will need to develop a better way of calculating financial support arrangements for cropped land, comparable to other European counties, which leaves sufficient areas of ground around the crop to meet wider environmental and social objectives. The Scottish Executive can lend further support to this by the development of grant aid schemes to help farmers manage field margins to provide for wildlife habitats, pollution control and public access. While significant progress has been made in the development of habitat and pollution control schemes there is no sign so far that the Executive has any plans to assist farmers in providing  for public access around their field margins. This is likely to change once the Act comes into force and the public are encouraged to take far more access to lowland areas, including enclosed fields. The Scottish Executive is expected to respond to pressure from farming and recreation organisations to develop field margin access schemes in the knowledge that the land reform legislation has provided a statutory right of access to all field margins, whether or not a growing crop is present. 

The Code implies, in the second bullet point of 3.28 that if a path or track is present in a field then the field margin should not be used. This is wrong. There is nothing in the Act or any indication from the parliamentary debate to suggest that there should be a preference for access to be taken along a path or track in a field rather then along a field margin. It needs to be clear from the Code that if a crop could be damaged by taking access in the general area of the field then paths or tracks should be used to cross the field and field margins used to go round the edge of the field.  

Neither the Act nor the Code indicate how wide a field margin is expected to be. We recommend that the Code indicates that, from a public access point of  view, this can be considered to be up to 5 metres in width. This would be the area within which, if damage were to occur to a crop during the taking of access, it would not be deemed “irresponsible”. To minimise this damage, however, it would be sensible to indicate that, when following a margin in which a crop has been sown, it is preferable to follow the tracks (tramlines) made by agricultural vehicles within the margin, if these are present. A width of 5 metres for margins would be comparable to the width of headrigs and endrigs and the width of conservation headlands and other existing special management schemes for field margins.

Another circumstance in which the statutory right of access can be exercised on ground which has been sown is where access is being taken along the tracks (tramlines) through the crop which have been made by agricultural vehicles (usually tractors) involved in crop spraying, applying fertilizer etc. In many cases, especially in cereal crops, the creation of these tracks will have led to some flattening or crushing of the crop originally sown in the field. 

Access rights can be exercised in grass fields, including fields grown for hay and silage, providing that it is not at such a late stage of growth that the hay or silage will be damaged. The Code needs to emphasise that grassland, other than when it is grown for hay and silage and in the latter stages of such growth, is not regarded as a crop under the Act. 

Taking all these points into consideration, we suggest  the opening sentence of 3.27 should be replaced with: “You can exercise access rights in fields but try to avoid any damage to crops. Grassland is not regarded as a growing crop in the Act, except in terms of grass being grown for hay and silage when in the latter stages of growth.” We suggest that 3.28 is replaced by:

	When in fields avoid damage to crops by:

· Following paths or tracks, including the tracks (tramlines) left across fields by tractors and other machinery involved in crop spraying and fertiliser application;

· Using field margins, up to 5 metres into the field, following the tracks made by agricultural  vehicles within the margin if appropriate;

· Using unsown ground between, for example, vegetable and fruit crops, taking care not to damage the crop adjacent to the unsown ground;

· Avoiding hay and silage crops when the crop is at such a late stage of growth that it might be damaged by taking access.




This then requires a further modification to 3.29, with the suggestion that it now reads:

Remember that, if you have any doubts about the wisdom of taking access in any particular field the statutory right of access enables you to use neighbouring fields. This flexible arrangement, a key aspect of the statutory right of access, should allow the access taker to make informed choices which avoid damage to crops,  disturbance to livestock and disruption of land management operations.

Care for your Environment

14) The Code stresses the need to take care whilst enjoying the natural ad cultural heritage. Do you think the guidance strikes a fair balance between protecting this resource and encouraging people to enjoy and appreciate it? If you don’t think the balance is fair, please explain why.

The guidance in this section tends to be so woolly and sweeping in nature that it could as easily be regarded as ‘draconian’ or ‘without teeth’.  It could taken to read that any access to the countryside could cause disturbance to wildlife therefore be construed as irresponsible. Or that plants and wildlife can be disturbed at any time of year, in any place so the only course of action is to avoid them. This section needs some concrete examples and further text.

In this section, it might be an example to refer to the provisions of the Wildlife and Countryside legislation, and use the words MUST and MUST NOT in describing prohibited behaviour.

Keep your dog under proper control

15) Dogs can be an emotive issue. The Code defines “under proper control” in several ways, including not taking dogs into some types of field. Do you think that the responsibilities places on dog owners are about right? It would help us if you could let us know in your response if you own a dog.

In this section it would be appropriate to draw attention to the legislation that covers the control of dogs, and use the words MUST and MUST NOT in describing prohibited behaviour. It would be useful to distinguish here between livestock such as cattle and livestock such as sheep. It would be good practice to have a dog on a lead whilst going through a field of sheep. However, it would be much wiser to suggest that dogs are close to heel when going through a field of cattle, on the basis of the greater threat posed by cattle who can be aggressive to dogs in their presence, and consequently put humans at risk.

Take extra care if you are organising a group or an event

16) Do you think the guidance for organisers of groups and events, particularly the distinction between when to talk to land managers and when to obtain their permission, is reasonable? If you don’t, please explain why

The distinction whether to talk to land managers or ask permission is not particularly clear in this section. However, it is a moot point whether that should be the key role of this section anyway – we are of the opinion that its primary focus is to give guidance to group and event organisers on how to minimise impact with other users, land managers and the general public. 

The section should start out by making a clear statement that permission is not required for the act of accessing land or water, but may need to be sought if services or facilities are required in support of this access, or as part of it. 
3.41 This paragraph does not clarify the difference between a visit whose specific and stated intention is to visit a farm or estate - e.g. a geography class looking at rural economic issues - and visits that occur as part of an itinerary or incidentally to the group activity - e.g. passing through an estate after a day’s hill-walking. The phrase “turning up unannounced” with it’s negative connotations, is unsatisfactory because it describes the way that most people pass through farms and estates as part of accessing or coming off the open hill, or as part of a local low level walk, given that there is no need for people to advise land managers of their routes.  It is also highly unlikely to describe school trips most of which are organised under HASPEV (Health and Safety of Pupils on Educational Visits) guidelines. An extra bullet point in the list for group organisers (see below) could make it clear that in the case of a visit whose specific purpose is to look at the farm or estate involved, contact should be made with the land manager concerned.

3.42 This paragraph tries to draw a distinction between educational groups, and small outdoor training groups. It is simply not logical to suggest that an Outward Bound group (which could easily be argued to have an ‘educational’ remit) should have different responsibilities to an outdoor training group, such as the Duke of Edinburgh Award scheme, which also has a clear educational remit.

3.43-3.44 Events - the advice for event organisers is useful but it might help if the points made were in a bulleted list and presented in the same format as the advice for group organisers (see below). In addition, it is unreasonable to ask an organiser to ask permission from all landowners for something that can only be granted by one landowner.  For example, an event spread over the land of several land owners, may only require use of a field from one landowner for car-parking. Therefore, the sentence in 3.43 should read “Obtain the permission from the relevant land owner if your event etc….” 

3.45-3.46 The Code tries to draw distinction between “businesses that guide people in outdoor recreation” and “education or activity holiday centres”. Simply speaking, an education or activity holiday centre has as its ‘business’ (whether commercial or not) the guiding and instructing of people in outdoor recreation. It is another example where distinctions are fictitious and misleading.

	Groups

If you are organising or undertaking an activity in a group – whether social, charitable, educational or for profit – remember that your presence as a group can have an impact according to your group size, where you are and at what time of year. As a general rule, the larger your group the greater the risk of potential damage to the outdoors or significant disturbance to land management operations or other recreational users

When planning a group activity, you should consider the following factors when evaluating your likely impact on the environment and deciding on the degree of liaison required with land managers:

· Is your group a suitable size for the venue you are planning to visit?

· Is the nature of your activity suited to the terrain and venue you are planning to visit?

· Are there any seasonal considerations?

· What is the likelihood of land management activities taking place in the area you have chosen?

· Do you have any requirements for facilities (parking, toilets, etc.)?

· Do you intend to occupy a place for any length of time, and will this have significant adverse impact on other users or land managers?

· Are you making a specific visit to an estate or farm that would require the involvement of the land manager?


An extra responsibility that should accrue to group leaders is to explain and teach their charges about access rights and the concept of responsible behaviour on all parties. This should be included in this section.

Managing land and water responsibly: at a glance

The opening section should be re-written eliminating the word must. We suggest replacing the first three sentences with:

The Act requires land managers to respect the new access rights, avoid interfering unreasonably with people exercising these rights and to act lawfully and reasonably, taking proper account of those exercising access rights.

A new sentence should be inserted on page 39

 You should have regard to whether any act or omission on your behalf disregards the guidance on responsible conduct set out in the Code

Insert extra bullet under 3 (p39)

Providing alternative routes or suggestions on land that falls outwith statutory access rights but affects those exercising the statutory right, e.g. farmyards and farm steadings”

SECTION 4  -  

MANAGING LAND AND WATER RESPONSIBLY FOR ACCESS

17) A key role of the Code is to show the point at which behaviour is or is not responsible. Is the test of responsible behaviour for land managers – people being prevented or discouraged from exercising access rights, or whether actions are unreasonable – set too low, too high or is it about right?

While the test of responsible behaviour is fair, we also believe that there should be a chapter on what the Land Reform Act means (obligations, opportunities, how to manage access etc) for land managers, in order to provide balance with the section on the extent of access rights for users. This section should form a new Chapter 4 preceding the chapter on “Managing land and water responsibly” as below:

	Chapter 4 What statutory access rights mean for land managers

The Land Reform (Scotland) Act establishes statutory access rights to land and inland water.  The establishment of this statutory right also involves various requirements on land managers and new means for land managers to manage access.  This chapter will outline what the legislation means for land managers.  The following chapter will outline what responsibility means for land managers.

What are my obligations?

The legislation obliges land managers to:

· conduct your management, use and ownership of land so as not to unreasonably interfere with anyone exercising or seeking to exercise access rights

· have regard to the guidance in the Code.

What can I do to manage access under the legislation?

(i)
Paths


Paths are often an effective means of managing access across land since the majority of people prefer to walk on paths most of the time. Equally important, most people walk off paths some of the time.  If you wish to encourage people to avoid sensitive areas this may be achieved by the provision and indication of paths. This does not mean, however, that you can prevent people from taking responsible access away from paths. You could apply to the local authority for assistance with path development work, and get involved in planning the core path network. 

(ii)
Events


If you are organising an event on your land, or someone else is organising an event on your land (examples could be village shows, car boot sales, music festivals, wedding receptions, events involving the sale of goods or catering, motorised hill trails, car rallies and water skiing competitions), and you foresee problems with access, it is possible to apply to the local authority for an order to exempt the land for the duration of the event.  Local authorities may issue orders up to six days in length.  Longer orders must be referred to Ministers for approval and be opened up to public consultation.

(iii)
Seek advice and assistance


You may seek advice and assistance about access from local authority rangers, the local authority and the local access forum about the best ways to manage access, or for help in resolving access problems.

What does the legislation advise that I shouldn’t do?

(i)
Purposefully deter or prevent access

On land on which statutory access rights are exercisable you should not, for the purpose or for the main purpose of preventing or deterring access: put up any signs or notices; put up any fence, wall, or plant, or grow or permit to grow any hedge, tree or other vegetation; position or leave at large any animal; carry out any agricultural or other operation on the land; or take or fail to take any other similar action.  If any such action is taken, then the local authority may take steps to carry out remedial action.

(ii)
Construct hazards


You should not construct or adapt any fence, wall or other erection so as to be likely to injure a person exercising access rights.  In such cases the local authority can require you to take action to remove the risk of injury or take such action themselves.

What does the legislation advise that I should do?
(i)
Reinstate paths


Where a core path or right of way has been ploughed or had its surface disturbed by other land management operations, you should reinstate the path within 14 days of the start of the operation.

In what other ways will the legislation affect me?

The legislation will have various other effects on land managers.  These are outlined below:

· Acquisition of land by local authority to facilitate or enable access:  The local authority may acquire land on which the statutory access right applies by agreement or compulsorily.

· Core paths:  Local authorities have a duty to draw up plans for a system of paths sufficient to give the public reasonable access throughout the area.  Some of these paths may cross your land and the local authority may contact you in relation to this.

· Local authority and SNH powers of entry:  Anyone authorised by the local authority will be able to enter your land for reasons connected with access.  Scottish Natural Heritage and Scottish Ministers may put up and maintain notices on your land in order to protect the natural and cultural heritage.


The Act also refers to another feature of responsible behaviour - “having regard to whether any act or omission disregards the guidance on responsible conduct set out in this Code”. This should be included as an extra bullet point in 4.3.

Avoid obstructing or hindering public access

18) Do you think the list of examples of what might be deemed an unreasonable obstruction is reasonable or too long, or would you like to suggest other examples?

The examples are helpful and wide-ranging – see specific comments below. However under this section, there needs to be reference to the expectation on land managers to provide alternative routes or suggestions on contiguous land. It was made clear in the Parliament that land managers would be expected to support continuing access over land falling outwith access rights where it wouldn’t interfere with land management operations, or jeopardise safety or privacy, and this was regarded as being a matter for the Code’s attention.

a) 2nd bullet - The sentence should read “locking a gate without reasonable cause”.  Delete the word well-used. The reason or need to lock at gate is the important issue here – not whether the route is well-used. Perceptions of local users, local authorities, specific interest groups and land managers may vary widely on what ‘well-used’ means. Such subjective terms were rejected in debate by the Minister (Allan Wilson) further to a Scott Barrie amendment referring to ‘recognised route’ in relation to farmyards.  

b) 4th bullet - Delete the word navigable – the perception of what is navigable or not will vary according to the user and the land manager. Also navigable is a term which is open to change - what is unnavigable today may be navigated tomorrow.

c) 6th and 10th bullet – delete “well-used” (see above)  

d) Insert new bullet point “erecting structures or constructions such as they are likely to injure someone”.  These terms form part of the Act and should be reflected in the Code.  

e) Change sentence 2 of paragraph 4.7 to say “Many people prefer to use paths”.

Act reasonably when limiting public access during land management operations

19) Do you think that the guidance strikes the right balance between the obligations that land managers have under other laws, the obligations that they have under the Land Reform (Scotland) Act 2003 and the needs of people exercising access rights? If not, it would help us if you could explain where the balance is wrong, and why?

As mentioned in the response to Q11, we believe that this section contrasts sharply with the corresponding section for users taking access when land management operations are underway (p33). The Act makes no reference to “limitations” on access - instead it employs the concepts of not “unreasonable interference” with access (S3(2)), and “use, management and conduct of the ownership of land in a way which is lawful and reasonable” in relation to public rights of access (S3(3)). Although the Code leads users to expect that land managers can make requests or give advice in relation to land management activities, the Code suggests to land managers that they can actually limit (in the sense of reducing) people’s access, rather than managing or altering it. In this section, it is probably worth re-iterating for land managers that they cannot exclude people from land to which the statutory right of access applies. The most they can do is to seek to have land declared exempt from the right through a section 11 order, by application to the local authority, or through a judicial declaration, by application to a sheriff (section 28). Although this section does commonly use the words “you can ask people to etc.” it should eliminate references to limitations, and use an another term e.g. alteration or adaptation or modification.

A comment on the place of signage

The Code pays very little attention to signs although this is one of the key ways that land managers communicate with the public in the countryside. It is important that the Code guides land managers on how to develop signs that are welcoming, informative and instructive. A paragraph is needed in the Code as outlined below:

	Use of signs

Signs can be a useful way of communicating with the public as a practical alternative to direct contact. However in order to encourage confidence and co-operation, signs  need to address key information as follows:

· The type of operation being undertaken

· The duration of operation and when it will start and finish

· The action requested of access takers

· Any recommended alternative routes/ courses of action

· The name of the estate or farm

· The name of the land or estate owner on which the operation is taking place

· A contact name and number for further information

· The date of the notice

· If a Section 11 order, the name of the authorising person with the local authority


Help People to enjoy the outdoors responsibly

20) Do you think that the guidance provides sufficient encouragement and guidance for action by land managers to help people exercise access rights responsibly?

The sentence “people might also take access across your land to get into the countryside” appears to be referring to the fact that users of the outdoors can still be expected to be on most land and water – even on the occasions when that land or water falls outwith access rights. This statement should be re-written to be less equivocal and also to include a statement that land managers should continue to support such access, so  long as it does not cause unreasonable interference with their interests. For example:

	“In some situations, where statutory rights of access do not apply, you can still expect a continuation of access under common law or custom, including rights of way and navigation. As long as this does not cause unreasonable interference with your interests, you should continue to support such access, bearing in mind that the powers available to support the statutory right of access are not available to support access taken under common law or custom.”


An extra bullet point could be inserted in 4.19 that would suggest “indicating and facilitating alternative routes” as a helpful means of managing access.

SECTION 5  -

INTERPRETING THE RIGHTS AND RESPONSIBILITIES:

A PRACTICAL GUIDE

21) Do you think that Section 5 provides clear, sensible and practicable guidance to those exercising access rights and to land managers? If you think it could be improved, please tell us in what way.

There is much useful advice in this section. However the sections on dams, farmyards, land in which crops are grown, golf courses, school playing fields and anywhere else where statutory access rights do not apply or are restricted, should be re-written to make it clear that access is currently taken in these places under existing customary freedoms, and may be expected to continue as long as it is taken responsibly. Also included should be advice to farmers and landowners to enlist the help of the local authority when they want to manage access over land falling outwith statutory access rights.

There is no reference to bothies as a place. As bothies are buildings or structures they will fall outwith access rights. However it is to be expected that use of bothies will continue under customary access arrangements so it is important that the Code guides on responsible use of bothies.  

Bothies – responsible behaviour by the public – “Bothies are basic, open cottages or other simple buildings made available for responsible public use by the permission of landowners. They tend to have no facilities and are available for short stay or emergency use only”

Canals – you can exercise access rights alongside and on canals. Canal sides can offer excellent access for cyclists and horse-riders but on narrow towpaths, and where there are low bridges, might not always be suitable for this type of access. Make yourself familiar with any BWB byelaws.

Canals – responsible behaviour by land managers – “Land managers are encouraged to indicate best launching points onto canals for non-motorised craft.” 

Dams – responsible behaviour by the public - “Taking access across dams is common place for many walkers and cyclists, and this can be expected to continue. Owners are encouraged to support this access if there are no specific safety issues”

Farmyards – responsible behaviour by the public - “Although farmyards fall outwith statutory access rights, people take access through farmyards and steadings by common law or custom to gain access to other land or water. This should continue to cause few problems as long as it is done responsibly and the advice of the land manager in respect of alternative routes and existing hazards is heeded. If there is no advice or alternative indicated by the landowner, individual judgement must be used to decide whether to take access around or through the farmyard” 

Farmyards – responsible behaviour by land managers – “Remember that, although there is no statutory right of access through farmyards, you can expect people to continue to take access under common law or custom. You should not discourage such access where this would not cause problems or interfere unreasonably with your work. Where appropriate you should identify the best route through or around the farmyard, in consultation with the local authority.

Field Margins – responsible behaviour by public – “You can exercise access rights around field margins, even if the margin has been sown with a crop. Nevertheless, damage should be kept to the minimum and as field margins can be important for wildlife you should proceed carefully, particularly if you are cycling or horse riding”

	Fields of growing crops – responsible behaviour by the public – Avoid damaging crops by: 

· Following paths and tracks, including “tramlines” made by tractors etc.;

· Using field margins, up to 5 metres into the crop;

· Following any unsown ground between crops;

· Keeping dogs out of fields where fruit or vegetables are growing;

· Going through a neighbouring field.


	Fields which are being ploughed etc – responsible behaviour by land managers - “After ploughing or carrying out any other land management operations that disturb the surface of the land, paths forming part of the core path network should be re-instated within two weeks”.


Fields with other livestock – responsible behaviour by the public – delete “on a short lead” and insert “close to heel” 

Forests and woods – responsible behaviour by land managers – “If you are working in part of a forest or wood and require people to keep away or follow an alternative route, you should put up appropriate signs and indicate suitable alternative routes”.

	River banks and loch shores – responsible behaviour by land managers - “Have a regard to navigation when undertaking management operations and improvements that could pose a hazard to navigation – such as placing cleeks on river beds; or constructing low level fishing walkways and fences across moving water”.


	Rivers and lochs – delete reference to size. Replace with the following: “Make sure the river or loch is appropriate for your activity and the numbers likely to take part”. 


Rivers and lochs – responsible behaviour for land managers - “Work with the local authorities, to identify and facilitate, areas for parking vehicles at popular sites”

Wildlife sites – the term wildlife sites is very vague and open to interpretation. A wildlife site could be any part of the countryside where wildlife is found, which by extension is everywhere. It would be more appropriate to label this section “Nature Reserves and other conservation areas”.  It would be better to use the phrase “These areas may be sensitive to disturbance due to the presence of particularly sensitive or rare species which may require access constraints in some parts.” It should also say “local guidance and regulations” as byelaws and management rules are regulations which have penalties for transgressing them. 

Other recreational activities covered by the right

A general point when referring to advice for land managers would be to include “recreational bodies” as a group to work with as there may not be a local identifiable group, or the interest in a site may be much wider than a local one. 

22) Can you think of any other situations that might be regularly encountered which should be included in the table?

A reference should be made to air and underground sports in the section on recreational activities covered by access rights.

SECTION 6 – 

WHERE TO GET HELP AND INFORMATION

23) Do you find the advice in Section 6 useful?

Section 6 needs significant improvement, especially to explain accurately how both the public and land managers can respond to irresponsible behaviour.  Regarding local authorities, it would be useful to split Annex 3 into separate paragraphs on duties and responsibilities, and bring this into the main body of Section 6 and expanding on the ‘at a glance’ section. Also what the public and land managers can expect in practical terms from the local authority in helping resolve disputes, managing access and providing resources (see under question 24 for revision to individual paragraphs).

	Under S14 of the Land Reform (Scotland) Act 2003 local authorities have powers to:

· Institute and defend legal proceedings

· Serve a written order on land managers to require remedial action

· Take remedial action and recover costs as above

· Take steps to warn and protect the public from danger or indicate, enclose and give directions on land

· Install and maintain means of facilitating access

· Acquire land by agreement or compulsorily

· Do anything necessary to maintain core paths and keep them free from obstruction

· Divert or remove core paths

· Enter path agreements with land managers

· Delineate paths compulsorily

· Take remedial action and recover costs where a land manager has failed to reinstate a core path after ploughing

· Appoint rangers to assist land mangers and the public

· Authorise persons to enter land on notice to the landowner unless in emergency

· Exempt land from access rights for up to 6 days or longer following consultation and Ministerial approval

· Make byelaws following consultation


Core Paths Plans and Networks

Local authorities have a duty to draw up plans for a system of paths to give the public reasonable access in their area. The local authority will consider the likelihood that people exercising access rights will do so by using core paths; the desirability of encouraging people to use core paths; and the need to balance the interests  of the access taker with the land manager. The plan will be consulted upon, available for public inspection and regularly reviewed. Under its new powers the local authority may do anything appropriate to: maintain a core path; keep it free from obstruction or encroachment; and provide directions to it.

24) Is the guidance for dealing with irresponsible behaviour sensible and realistic? If not, please say why

This section of the Code needs substantial re-drafting. This is the correct place to reinforce that the Act does not introduce any new powers of exclusion and that the Police will have the same powers to deal with antisocial or criminal conduct as they do presently. Annex 1 of the Code needs to be extended to include reference to common law offences of breach of the peace, criminal negligence, and malicious mischief. We give advice on this in our Annex B.

There is a general problem with section 6 in that it appears to assume that local authorities have powers or resources which they do not have. It needs to be made clear that the role of local authorities is primarily to deal with persistent problems, dealing with physical obstructions to access and in promoting management solutions to resolve difficulties.  This needs to be differentiated  from the advice of what to do when either a land manager encounters someone who they think is taking access unreasonably or irresponsibly or someone taking access encounters a land manager who they believe is obstructing access unreasonably or an obstruction which is having the same effect. In either case the immediate course of action for resolving the dispute is reasoned discussion and action, reference to civil court action, or the police. Local authorities do not have a role in the immediate resolution of a problem.  

Paragraph 6.3 does not deal with the realities of disputes over access and behaviour. It does not take into account that there may be mitigating circumstances, nor does it suggest that a discussion take place to try to establish the basis for either party’s course of action. The implication is that a land manager has correctly judged that someone has behaved irresponsibly – this might not be the case. The second bullet states that “if a person does not change their behaviour then that person gives up access rights”. This is wrong. The statutory right of access cannot be removed from a person simply on the basis of a land manager’s opinion. All the land manager can do is express the view that someone is behaving irresponsibly under the terms of the Act.  Whether they are or not could only be decided in retrospect, if the issue came before a Sheriff court. The second bullet point needs to be changed to say: “if  they do not change their behaviour you should point out that, in your opinion, they are acting irresponsibly and maybe outwith the statutory right of access.”

The third bullet suggests that the local authority can help in the immediate resolution of an incident in which someone is behaving irresponsibly or is being challenged over their behaviour. The Act does not give local authorities powers to act in such a policing role. The fourth bullet point is also incorrect in that it assumes that the land manager, rather than a court, can determine whether a person’s behaviour is criminal.

We suggest the third bullet point is changed to: “If the person does not alter their behaviour, or agree to leave the land or water, if you request this, you may indicate that you will consider raising the matter in a civil court. You should indicate that this would involve seeking a declaration from a court to the effect that statutory access rights do not apply to that land or water, or that the person’s behaviour is irresponsible and, if successful, such court action may result in an interdict being served against the person to prevent them taking statutory access or behaving in the same way on the land or water in question.” 

We suggest the fourth  bullet point is changed to: “If you consider the behaviour may be of a criminal nature, you should indicate that you will be contacting the local police.”  

We also suggest the addition of a fifth bullet point: “Do not use any force or intimidating behaviour when dealing with a person whose presence or actions you disagree with. You may expose yourself to criminal or civil proceedings relating to assault, harassment etc.”

Appropriate changes also need to be made to the section “Where to get help and information at a glance” to take account of these changes in 6.3.

6.4 This paragraph should include advice on how to continue to take access (if possible) in the face of a deliberate or unreasonable obstruction. We suggest bullet points are needed in the same way as for 6.3:

	· If faced with a physical obstruction the Act does not require you to stop taking access but before proceeding you should be confident that your actions will not be considered to be irresponsible;

· If faced with a land manager trying to prevent you taking access and you consider this to be unreasonable try to discuss the issue in a calm manner and try to establish to what extent the reasons for the requested restraint are reasonable or not;

· Proceed on your way if you consider the land manager is behaving unreasonably and if, after taking all aspects of the situation into account, it appears safe to proceed and you are confident that, if the issue was referred to a court, you would be deemed to be acting in a responsible manner;

· If  necessary inform the land manager that you may wish to refer his behaviour or obstructions to the local authority or a civil court in order to protect the statutory rights of access across the land or water in question;

· If necessary inform the land manager that you consider his behaviour unreasonable and will be contacting the police in case they feel that action is necessary in relation to nuisance, assault or other criminal provisions.




6.6 It is in this paragraph that the local of local authorities should be summarised in a balanced way. At present only their role in helping land managers is explained. Also this paragraph needs to take account of the fact that access problems sometimes arise out of cumulative (but responsible) use (rather than irresponsible behaviour by individuals or a few people) or conflicts arising from differing recreational uses of land or water. We suggest para 6.6 is rewritten as follows and preceded by the heading :“Looking for local authority management solutions to access issues”: 
	Local authorities may be approached by members of the public concerned about the removal of obstructions, or unreasonable behaviour by land managers or by land managers concerned about the way in which the public are taking access. Usually the local authority will only take action where the problem is likely to be persistent, where an obstruction is permanent or where repeated public use of land or water is potentially causing problems. The appropriate response will depend on the circumstances but might include:

· Taking action to remove an obstruction

· Creation or improvement of  paths in the area

· Constructing car parking facilities

· Deployment of a ranger service

· Re-direction of routes

· Signage

· Referring the issue to the local Access Forum

Under Section 11 of the Act local authorities have the power to exempt particular land or particular conduct from statutory access rights. Under Section 12 of the Act local authorities may also introduce byelaws. Section 11 Orders lasting for six days or more and byelaws made under Section 12 require public consultation, consideration of responses, and Ministerial approval. It is expected that such powers will only be used as a last resort when management solutions have proved to be ineffective.


Para  6.8  needs an additional sentence added: “Members of the public interested in taking access, as well as land managers, should note that all existing byelaws have to be reviewed by local authorities (and other public bodies) within 2 years of the commencement of the legislation  to ensure that they are consistent with the provisions  of the Act (S30)”.

-------------------------------

ANNEX A

A Summary of the Code

In Scotland there is a statutory right of public access to most land and water for recreation and passage. Access for educational purposes and some commercial activity is included.

Both land managers and those taking access must act responsibly so that public enjoyment of access land and water is compatible with privacy, safety and land management needs.

Access is generally for non-motorised use, except where this is required for persons with disabilities.

Care for the environment, including respect for wildlife and historic features, is a key requirement.

The basis for access in Scotland

A statutory right of responsible public access to most land and water was established by the Land Reform (Scotland) Act 2003. This right sits alongside common law or customary freedoms of access such as rights of way and  navigation. The Act does not alter these pre-existing customary freedoms and legal provisions. 

Access taken under any of the above provisions may be restricted by other legislation relating to, for example, military training, access to railways or airports, or the control of dogs, or land and water subject to byelaws.

Responsible behaviour by users

Behaving responsibly means avoiding interference with people’s privacy, safety, livelihood or the environment. 

Interference can take two forms:

Damage – leading to harm or injury, either physical or financial – e.g. breaking a fence, polluting water, a dog injuring livestock, or trampling crops, or

Disturbance – leading to interruption, inconvenience or annoyance – e.g. parking in front of a gate; or by your presence, preventing a land management operation such as crop spraying taking place.

The key principles below outline a responsible approach to access.  By following these principles the public can ensure that damage and disturbance is avoided:

· Act with awareness, consideration and courtesy

· Take responsibility for your actions – the outdoors is not, and should not be made, risk free

· Respect people’s peace and privacy – e.g. keep a sensible distance from houses; take care not to cause alarm especially at night

· Help land managers work safely – e.g. try not to hinder working operations or trample crops; keep a safe distance from farm animals and never feed them

· Care for your environment – e.g. avoid causing distress or alarm to wildlife; take extra care not to disturb grazing or breeding sites and avoid causing pollution

· Keep your dog under control – e.g. keep your dog out of fields with young livestock or where vegetables are growing or sports fields; on a lead where ground nesting birds are breeding, and dispose of dog dirt responsibly

Responsible behaviour by land managers

Land managers should take account of the interests of people seeking to access land and water in a responsible way. This includes not obstructing or interfering with those seeking to exercise responsible access; acting lawfully and reasonably and taking the opportunity to encourage responsible access to land.

Land managers can do this by:

· Avoiding obstructing or hindering public access – e.g. locking a gate without good cause; putting up intimidating signs; fencing an area without providing access points

· Acting reasonably when requesting restraints on public access – e.g. giving an indication of when operation started and will end; recommending alternative routes; not seeking access modifications beyond the needs of the land management operation

· Providing guidance and advice on access over land which falls outwith statutory access rights – e.g. facilitate alternatives to access through farmyards where existing access would interfere with operations

· Helping people to enjoy the outdoors responsibly – e.g. work with local communities and public bodies  to identify and develop path networks; leave field margins free from crops for walkers and riders

Public Rights of Way and Navigation

The status of rights of way and rights of navigation remain unaffected by the statutory right. 

ANNEX B

SUPPLEMENTARY NOTE ON TECHNICAL ISSUES ARISING ON THE 

DRAFT SCOTTISH OUTDOOR ACCESS CODE

B1
INTRODUCTION
B1.1
This Annex identifies technical issues which the Ramblers' Association Scotland have come across in responding to the present Consultation on the Draft Scottish Outdoor Access Code.



It is supplementary to our Main Response, which concentrates more on the policy issues arising on the questions raised by SNH in the Consultation.

B1.2
In many cases we identify wording used in the draft Code which is less favourable to the visitor than the Land Reform (Scotland) Act 2003 ('The Act') or other statutes or texts to which it relates.



We hope that these and related issues may be successfully addressed by SNH so that any such bias against the visitor is removed.

B1.3
As noted in our Main Response, Question 3, it should be made clear that the Code deals with the statutory access rights in accordance with S10(1) of the Act, and that the term 'access rights' has this meaning throughout, except where otherwise stated.  This arises for example in para 2.1 of the draft Code.

B1.4
The other main point is that S10 of the Act is really quite narrow in requiring only that the Code deal with various aspects of responsible and irresponsible conduct in relation to statutory access rights.



Careful consideration is therefore needed as to how much material, additional to the S10 requirements, can reasonably be included.



Conversely, all of the requirements in S10 need to be adequately covered in the Code.  This probably requires additional attention to clarifying (b) and (d) of S10 in particular.

B1.5
In all cases, the Code needs to include precise cross-references to the relevant Sections etc of the Act or other legislation referred to, as is done with the Highway Code.

B2
SCOPE OF THE CODE IN RELATION TO 'RESPONSIBLE ACCESS'
B2.1
Present draft Code too wide.  The Act does not give SNH a duty of explaining and interpreting the extent and nature of the statutory access rights.  Hence some of the descriptive parts of S2 of the Code may go beyond the requirements of the Act.


On this basis, the 'Where and when' and 'Where do access rights not apply?' parts of S2 of the Code could be shortened, saying that the statutory rights apply everywhere outside the curtilage except as defined in Ss6-8 and 11-12 of the Act and explaining briefly what this is.


See also Main Response, Question 5.

B2.2
There is also quite a lot in the Code which comes into the category of being 'a good idea' (eg the advice on boiling water in para 3.26 of the draft Code).



SNH need to think seriously as to whether this should be included at all.

B2.3
If the present Code were pruned, there would be more scope for guidance to the public through other, less formal, documentation.

B2.4
Present draft Code too narrow.  Conversely, the present draft needs expanding to cover, as regards responsible and irresponsible behaviour:


(a)
Activities affecting the statutory access rights. Clarify the meaning of S10(1)(b) of the Act.


(b)
Owners of other land affecting the exercise of the statutory access rights. Clarify the meaning of S10(1)(d) of the Act, including in relation to Nuisance (para B6.3 below).


(c)
Byelaws.  Clarify the further provisions on responsible access and management in S12 of the Act.


(d)
The meaning of 'incumbent upon'.  Clarify the meaning of the term 'incumbent on persons exercising access rights' in S2(2)(b)(i).  This may be relevant also to any sheriff's declaration under S28(1)(b)(i).  See also para B5.42 below.


(e)
Navigation. Existence of  'rules of the road' for navigation; and priorities of rights.  How does the statutory right of access to water interface with the structure of common law rights governing responsible common law water access?


(f)
Foreshore.  Explain how the common-law public rights on the foreshore are wider (eg on fishing or shooting) than the new statutory right.  Hence a person taking access on the foreshore can do more than is provided by the new statutory right. 


(g)
Archaeological sites.  Clarify relevance of the Ancient Monuments and Archaeological Areas Act 1979 to the Cultural Heritage (para 3.34 of the draft Code).  And


(h)
What happens in the event of disagreement.  There needs to be more extensive guidance than in para 6.3 of the draft Code on what is supposed to happen, in terms of responsible behaviour on both sides, where a landowner seeks to stop someone, but that person believes he is acting within his rights.




In particular it is necessary to clarify what the visitor is supposed to do in a circumstance where he believes the land manager to be incorrectly asking him to leave.




This is discussed further in the comments on Para 6.3 of the draft Code (paras B5.39-40 below). 

B3
CLARIFICATION OF MEANING OF THE TERM 'RESPONSIBLE ACCESS'
B3.1
It is important to clarify what is 'responsible' in the Code since this is one of the principal statutory requirements in S10 of the Act.



It will also be relevant to judicial consideration of what is 'responsible' under S28(1)(b) of the Act.



The Code only refers directly to this in para 3.2, where it greatly abbreviates the provisions in S2 of the Act.

B3.2
In fact, S2 of the Act says quite a lot about responsible access, and it would be reasonable for the Code to bring out, in a structured analysis, that:


*
'Responsible' refers only to the exercise of access rights, and not to, for example, to recreational practice (eg whether the leader has acted responsibly in taking a group there, or making a belaying error) or other types of responsibility (eg parental responsibility).  This is important in not giving anyone scope to say whether a particular recreational practice was 'responsible' in terms of access rights.


*
It involves not causing 'unreasonable interference with any of the rights (whether access rights, rights associated with the ownership of land or any others) of any other person'.  These rights include in particular the FHR of Property (Human Rights Act 1998, page 20) - 'Every natural or legal person is entitled to the peaceful enjoyment of his possessions'.




There will also be common law rights.




Note that the statutory access rights in S1 of the Act, has also the common law public rights, may be 'possessions' held by the public, so that this FHR may work both ways.


*
It extends to exercising the statutory access rights 'in a way which is lawful and reasonable'.  As SNH's Advice to Government (paras 3.2.9-10) made clear, the existence of 'implied consent' to, or 'tolerance' of, a recreational activity means that that activity is 'lawful'.  This could be relevant to marginal activities such as wild camping or picking berries or mussels (see the comments on para 2.7 of the draft Code, in para B5.6 below).


*
Conversely, 'lawful and reasonable' will by definition exclude conduct proscribed by law, including any criminal activity.  Note that this is a much wider exclusion than the reference in S9 to taking access (our BLOCKS) 'for THE PURPOSE of doing anything which is an offence ...'.  See also the comment on para 2.16 of the draft Code (para B5.18 below).


*
It needs to take 'proper account of the interests of others'.  This is a considerably wider requirement than 'the rights ... of any other person' discussed above.  And


*
It also needs to take ‘proper account ... of the features of the land in respect of which the rights are exercised’.  This appears to mean that the nature of 'responsible' varies according to the nature of the ground; and it is particularly important to clarify that this variation does not extend to the question of what is safe recreational practice, as discussed above.




There is support for this in the reference (para 3.6 of the draft Code) to the risk of damage depending on 'the type of place you are visiting'. 


Quite a lot of this is implicit in the later parts of S3 of the draft Code, but a structured analysis would be helpful nevertheless.

B4
CLARIFICATION OF WHAT IS NOT 'RESPONSIBLE ACCESS'

B4.1
Although S10(1)(a) of the Act requires that the Code should set out guidance as to the circumstances in which exercise of the statutory access rights is 'not responsible' the Code does not specifically clarify this (despite the references to excluded conduct in paras 2.16-17 of the draft Code and other scattered references).

B4.2
It might be helpful to include a structured analysis saying that the Act identifies that a person does not have statutory access rights if they are not exercised responsibly.



According to S2 of the Act, access is 'not responsible' where:


*
It lies outside the concepts of responsible access.


*
It involves any of the conduct excluded from access rights in S9 of the Act.


*
It involves any of the conduct within any byelaw under S12(1)(a)(i) of the Act.


*
Undoes anything done by SNH under S29 of the Act; or disregards any request included or implied in anything done by SNH under this S29.  Or


*
Disregards the guidance on responsible conduct in the Access Code 'and incumbent on persons exercising rights'.  We assume that this involves some distinction between parts of the Code incumbent on individuals taking access, and parts which may not be so.

B4.3
This guidance should clarify at what point it is believed that the person no longer has the statutory access right.



It would appear to be as from the moment when the 'not responsible' conduct occurs, except for some of the S9 activities where it is from the beginning of the access.

B4.4
It appears that at that point the person would be present under the common law, but there is no explanation in the draft Code as to what this means (the guidance in S6 is about practicalities, not about the legal position).  In particular, there is no reference to the question of use of force, risk of assault, scope for interdict etc.

B5
TECHNICAL ISSUES ON SNH INTERPRETATIONS IN THE DRAFT ACCESS CODE
B5.1
This Section identifies the technical issues mentioned above, as regards the text of the draft Code, on a page-by-page basis.



The issues arising on Annex 1 are in Section B6 below.

B5.2
Page 19:  Key principles.  The access rights referred to are 'the statutory public rights of access to land for recreational and other purposes' in the Land Reform (Scotland) Act 2003.  The Code  can  not provide 'the reference point' on other access rights because some of them are not clearly defined (as the Scottish Law Commission (SLC) recognise in relation to foreshore rights).



It needs to be made clear throughout that the term 'access rights' in the Code applies to these statutory rights.  Where other rights are referred to, this should be stated.



See also Main Response, Question 3.

B5.3
Para 1.2.  Amend in line with para B2.4(a)-(c) above.

B5.4
Note on Section 2.  The combination of statements that 'Unfortunately, there has not been much case law to help define the characteristics of such access for open-air recreation' and '... the public not having many clear legal rights and the land manager having few workable remedies against irresponsible behaviour' does not allow for the fact that the public's freedoms of harmless recreational access to open land (like the right to swim in the sea) have not been legally disputed.



It is also the case that a great deal of what is relied upon in Scotland does not depend on formal legal rights.



The major rights of way cases might be seen as public legal successes against irresponsible behaviour by land managers (who were incorrectly seeking to close access).



Unless more space can be given to these historical issues, it would be better to omit them.

B5.5
Para 2.1.  The statement that 'This section of the Code summarises where and when you can exercise access rights and for what purposes' goes beyond S10 of the Act.



There is a question as to whether some of this is really a matter for other, more informal, Guidance.



See also paras B1.4 and B2.1 above.

B5.6
Para 2.2.  The 2 references to 'fields' in this para need to be reconciled with similar issues in para 2.15 (see para B5.14-16 below), paras 3.27-29 and Section 5 (see para B5.35-36 below).



Note that the Act refers not to 'fields' but to 'land' (S6(i)) except in respect of field margins etc (S7(10(b)); and the draft Code needs amendment to reflect this.



The definition of 'land' also includes 'inland water' and 'canals' (S32 of the Act) to which the term 'field' does not readily relate.  



The references in this paragraph might say:


*
land and water in which no crops have been sown or are growing;


*
land on which grass is being grown for hay and silage, except when it is at a late stage of growth (see paragraph 3.29);'.  And


*
in the case of land in which crops have been sown or are growing:  on paths or tracks; on headrigs, endrigs or other margins of fields; and on unsown ground (eg between rows of potatoes).'


There is no definition of a 'crop' in the Act, so the interpretation of the term needs to be left to the Courts.  In the case of 'young trees' coming within the term, there is no ground for saying that they need to be in 'a tree nursery' as suggested in para 2.15 of the draft Code.

B5.7
Although the Act says 'land ... IN which crops have been sown ...' (S6(1)(j), the draft Code in this paragraph refers instead to the very different 'fields where' crops are growing.



This makes this part of the Code particularly misleading as regards water in which crops have been sown etc, to which the term 'field' does not readily apply. 



It is also very important that the Code should use the precise wording of the Act - ie 'land IN which' have been sown or are growing etc.  This is the basis for the Ministerial view that you cannot walk on the land in which potatoes are sown etc but you can walk on the land between rows of potatoes in which they have not been sown.  This is reflected in the statement in Section 5 that ‘You could also follow any unsown ground’.



The same principle would apply to walking on unsown or unplanted land between young trees or other plants.

B5.8
Para 2.7.  Also for certain activities carried out 'commercially or for profit' as in para 2.13 of the draft Code.  The reference in the Note (on page 25) to collecting wild fungi and berries etc might be extended to wild mussels (as in SLC Report on Foreshore).

B5.9
Para 2.8.  The term 'recreational purposes' in S1 of the Act is not limited in any way.



Hence the idea that it relates only to activity which 'depends on the natural or cultural qualities of the outdoors for its enjoyment' should be omitted.



See Main Response, Question 5.

B5.10
Para 2.11.  The statutory right 'for the purpose of carrying on a relevant educational activity' may go beyond 'the students and the leader'.  It may extend to support staff, and writers or photographers etc if they have an educational purpose.

B5.11
Para 2.13.  The commercial activity carried on by the mountain guide may not be 'hillwalking' but leading a group (as with the educational leaders in para 2.11 of the draft Code).

B5.12
Para 2.14.  There are 2 forms of  'passing over' land in S1 of the Act, namely either:


(a)
without limitation as part of the S1(3) activities (as in S1(4)(a)(i)).  Or


(b)
for going from 'one place outside the land to another' for people outwith the S1(3) activities (as in S(1)(4)(b)). 


This latter may be intended to refer to people taking short-cuts home, to the shops or railway station, or across a golf-course. 



It would be wrong for the Code to claim that the persons in (a) need to be 'getting from one place to another'; and that the access at (b) has anything to do with 'a journey' by cycling, ski-touring etc.



See also Main Response, Question 5

B5.13
Para 2.15: Land to which the statutory rights do not apply: Tents etc.  The position about 'tents' needs clarification on 2 grounds.



Firstly, the Act refers to 'land to the extent that there is on it .. a ... tent' not to the tent itself as the draft Code says.



Secondly, the associated land is not subject to access rights by third parties, but there is no reason to think that the access rights of the camper himself would be limited.

B5.14
Para 2.15: Land and water to which the statutory rights do not apply: Crops.  It is incorrect for this sub-paragraph to refer to land 'ON' which crops have been sown etc since S6(1)(i) of the Act refers to land 'IN' which crops have been sown etc.  See para B5.7 above.

B5.15
It is the case that S7(10) of the Act supplements and qualifies S6(1)(i), but it cannot alter the substantive provision in S6(1)(i) that the land referred to is only land 'IN' which crops are growing.



Note that 'land' includes water, and thus the provision extends to water in which plants have been sown etc.

B5.16
S7(10) says that 'for the purposes of S6(1)(i) ... "crops" means plants which are cultivated for agricultural, forestry or commercial purposes'.  This effectively means that the land (or water) which is excluded is the land 'IN' which these plants are growing, but not the associated unsown areas.



As noted in para B5.6 above, we doubt that this statutory definition justifies the Code in referring particularly to 'young trees in a tree nursery', given that a similar reference was deleted in the Parliament.



This is a case where it would be preferable to use the statutory definition, as above, instead.



See also Main Response, Questions 5 and 13.

B5.17
Para 2.15: Land to which the statutory rights do not apply: Roads.  The draft Code says that access rights do not apply to 'roads' and 'car parks'.



However the Highway Code (page 86) says that: 'The definition of a road in England and Wales is "any highway and any other road to which the public has access and includes bridges over which a road passes".  In Scotland, there is a similar definition which is extended to include any way over which the public have a right of passage.  It is important to note that references to "road" therefore generally include footpaths, bridleways and cycle tracks and many roadways and driveways on private land (including many car parks).'
 

Some amendment to the draft Code is needed to bring it into line with these Highway Code references to roads as including bridges, paths etc.



The Highway Code also says, as regards the highways law and these paths etc, that  'In most cases the law will apply to them and there may also be additional rules for particular paths or ways'.



This is a particular example of where it is important that the Code should state the precise Section(s) of the Act(s) referred to, in the interests of accuracy.

B5.18
Para 2.16: The 2 provisions re criminal activities.  There are 2 ways in which a person undertaking criminal activities is automatically excluded from the statutory access rights:


(a)
Under S2 of the Act, where it is provided that responsible access must be 'lawful and reasonable'.  By definition this excludes any unlawful or criminal activity from the time at which it occurs.   And


(b)
Under S9(b) of the Act, where it is provided that anyone taking access 'for the purpose of doing anything which is an offence or a breach of an interdict or other order of a court'.  Such a person would be excluded from exercising the statutory access right at the time he seeks to enter the land.


The criminal activities subject to these different time-scales are listed in other subsections of S9 of the Act and Annex 1 of the draft Code.



The draft code however omits to refer to the restrictions at (a), referring instead only to (b).



See also Main Response, Question 5.

B5.19
Para 2.16: Fires.  The statement that 'lighting open fires without permission' is a criminal offence appears to be incorrect in at least 2 respects.



Firstly, the Trespass (Scotland) Act 1865 only bans open fires near plantations or private roads.  There does not appear to be any offence of lighting open fires without permission in other open country.



Secondly, there appears to be a public right to light a fire on the foreshore.



Although there is a crime of fire-raising (where someone sets fire, either directly or indirectly, to the property of another) this does not seem relevant to harmless access.



See also the comments on Annex 1 of the draft Code in Section B6 below.

B5.20
Para 2.17: Shooting or fishing.  While it is correct that the statutory access rights exclude 'shooting or fishing', there are public rights for these activities on the foreshore.



There is also an anomaly in suggesting that these activities are by definition 'irresponsible'.



They are only so where landowner agreement is required but not obtained.



The Norwegian access literature explains the position on shooting and fishing in a more positive way.

B5.21
Paras 3.2-8: Responsible behaviour.  See discussion in paras B3.1-4.4 above and Main Response, Question 6.

B5.22
Para 3.4: People who live and work in the countryside.  Many of the people who will enjoy the statutory access rights (especially those in S1(2)(b) of the Act) themselves live and work in the countryside.  The assumption in the draft Code that users will be visitors is incorrect in this respect.

B5.23
Para 3.12:  Respecting people's privacy.  In our Main Response, Question 4, we draw attention to the need to use the term 'must' only where there is a statutory obligation to do so.



In this paragraph the Code should give the precise references to the statutory requirements relating to 'privacy and peace'.



See also the alternative wording suggested in our Main Response, Question 8.

B5.24
Para 3.15: A working environment.  The view that 'The outdoors is a working environment' is correct in relation to   some of the terrain but not to a majority of it.



See also Main Response, Question 10.

B5.25
Para 3.20: A wide range of land.  As for para 3.15 of the draft Code, above. 

B5.26
Para 3.26: Boiling water supplies.  The suggestion that you should be 'boiling water supplies' is an example of the 'good idea' or 'helpful guidance' which needs to be excluded from the Code as not being mandatory in terms of responsible behaviour.



Normal practice would be to obtain water from a reliable source instead.



Boiling water needs to be done for 20 minutes, and even then the water may be unsafe from eg rat-borne diseases or forms of dysentery.

B5.27
Para 3.34: Cultural Heritage.  Reference should be made to rights of access by statutory license under the Ancient Monuments and Archaeological Areas Act 1979.



See also para B6.16 below.

B5.28
Para 4.2: Responsible behaviour for land managers etc.  The statement in this para about visitors' key responsibilities should be compatible with Section 3 of the draft Code.  At present it does not mention the key principles about avoiding damage and disturbance.



See also Main Response, Question 17.

B5.29
Para 4.3: The legislation and 'responsible' behaviour.  A more integrated analysis of the legislation, on the lines suggested for user responsibility, is needed.



See the text suggested in our Main Response, Question 17.

B5.30
Para 4.5: 'Otherwise discouraging or intimidating them'.  If the Protection from Harassment Act 1997 (or Breach of the Peace) is relevant to such intimidation, it should be mentioned.



See also paras B6.9 and B6.22 below.

B5.31
Para 4.6: The concept of 'deliberate'.  The draft Code says that 'the key test is whether or not an obstruction or impediment is deliberate or unreasonable'.



S14 of the Act refers instead to the land manager not taking actions 'for the main purpose of preventing or deterring' people from exercising access rights.



The test is therefore 'purpose' not whether it is 'deliberate' etc as SNH claim.  



See also Main Response, Question 18.

B5.32
Paras 4.8-14: The concept of 'limiting' public access.  The Act does not mention the concept of the landowner 'limiting' public access.



The Act (S3) instead uses the different concepts of:


*
Not 'unreasonable interference' with access; and


*
'use, management and conduct of the ownership of it in a way which is lawful and reasonable' in relation to public rights of access.


These do not authorise any limitation of access in the sense of reducing its quantity, but only of managing it or altering it, while not reducing it.



The draft Code refers to the concept of 'limiting' access no less than 6 times, even though it appears to have no mention in the Act.



It also says that it is not always necessary 'to provide alternative routes' (para 4.13 of the draft Code), leaving open the possibility that the landowner may not allow the person to exercise his access rights at all at that point.



The SOED defines 'limitation' and 'limit' as confining within boundaries, but also as restricting quantity.  It is this latter implication which should be avoided in the Code.



See also Main Response, Question 19.

B5.33
Section 5: Dams.  The draft Code says that 'access rights do not apply on dams' without clarifying what this refers to.



A dam, according to the SOED, includes 'A bank or barrier of earth, masonry etc built across a stream to obstruct its flow and raise its level; any similar work to confine water.'



The word 'dam' does not seem to be mentioned in the Act, so it is probably assumed to be within the meaning of 'structure or works' in S6(1) of the Act.



However, it may be that some types of dam might not come within the term 'structure or works' and hence might not be excluded from the statutory right on this account.

B5.34
It is also necessary to consider the relevance to the term 'dam' of other provisions in the Act, namely:


*
'bridge', 'causeway', 'embankment of a canalised waterway' or 'anything designed to facilitate passage' (S6(2) of the Act);


*
the 'shores or banks' of artificial inland waters (S32 of the Act). And


*
the fact that 'land' includes structures (S32 of the Act) except to the extent that they are excluded by S6(1)(a) and S6(2).


It seems accordingly that it would depend on the type of dam; and it is possible that a number of dams might perhaps be subject to the statutory access rights.



See also Main Response, Questions 5 and 21.

B5.35
Section 5: Field margins.  The draft Code says that you can exercise access rights 'around field margins' whereas the Act mentions 'headrigs, endrigs or other margins of fields in which crops are growing'.



See also Main Response, Question 21.

B5.36
Section 5: Fields of growing crops. The Act does not refer to 'fields' in this context, but to 'land'.  This is more accurate since 'land' includes water and therefore aquaculture plants.



The draft Code says that access rights do not extend to land 'on which crops have been sown or are growing', whereas the Act instead says land 'IN' which crops have been sown (see also comments on paras 2.2 and 2.15 of the draft Code in paras B5.6-7 and B5.14-16 above).



See also Main Response, Question 21.

B5.37
Section 5: Historic sites.  See comment on para 3.34 of the draft Code (para B5.27 above).

B5.38
Section 5: Paths and tracks.  Mention that on exempted land these can be used if they are rights of way or there is implied consent or tolerance more generally.

B5.39
Dealing with visitor irresponsible behaviour.  It would be helpful to expand para 6.3 of the draft Code to give better guidance on what happens when a land manager challenges a visitor.

B5.40
For the sake of clarification, our understanding of the key points is as follows:


(a)
The Act provides a guaranteed right of access to most land and water where the users' behaviour is responsible (S1 etc).


(b)
The Act provides for a sheriff to declare whether a person has exercised access rights responsibly (S28(1)).


(c)
The Act also allows for the existence of other rights of entry, way, passage or access (S5(3)) and of public rights in relation to the foreshore (S5(4)).


(d)
In the event that the person taking access acts irresponsibly, he or she does not have a statutory right of access.  The individual may accept that he or she has been behaving irresponsibly on a matter incumbent on them in the Code; but difficulties may arise where this is not so.




Only the sheriff can legally determine whether or not this is so; and if so the time at which the loss of the statutory right occurred.  This latter may be important because at that time the issue switches from one of the statute to one of the common-law.




A landowner claiming that a visitor is acting irresponsibly takes the risk that the sheriff may conclude otherwise.


(e)
It would be reasonable to assume that the visitor continues to have the right of access unless and until it can be demonstrated, or otherwise put beyond doubt, that he is acting irresponsibly.




This involves different processes:



(i)
In the case of the S9 activities, it is enough to show that they are being undertaken as a matter of fact, since they are automatically excluded from the statutory right by virtue of that Section.





The provision that they are evidence of not acting responsibly (S2(2)(a)(i)) is only an additional reason for not having the right.





Of these, the exclusions at S9(a)-(b), (e) appear to prevent persons from entering the land at all on the basis of the right; while (g) (golf-courses) excludes visitors from the S1(3) rights but not from crossing over from one point to another.



(ii)
Any criminal behaviour automatically excludes the person from the exercise of access rights by virtue of S2(3) of the Act (because he is not acting in a way which is 'lawful and reasonable').  Criminal behaviour is much wider than stated in Annex 1 (which is limited to statutory offences) and includes notably Breach of the Peace, Malicious Mischief, and Criminal Negligence.  The exclusion from the right dates from the time of the criminal activity; but the normal principle is that an individual remains technically innocent of an offence until found by a court to be guilty.  The Police may be requested to deal with what appear to be criminal activities in accordance with normal procedures.



(iii)
Where the landowner considers that the visitor is acting irresponsibly by virtue of S2(2) of the Act (ie not because of criminal activity), there may be scope for discussion; and the issue can only be legally determined by the sheriff (as in (b) above).  The local authority or ranger (but not the police) may be able to assist in clarifying the issue meanwhile.



(iv)
In the event that a visitor accepts that they have been acting irresponsibly in terms of (iii) above, then they do not have the statutory right of access.  The question would then arise as to whether he or she is exercising any other right or license under the common law; again this can be judicially determined only by a Court.  If there is an implied license for the particular activity, then notice may have to be given of termination, and the visitor may have the protected lawful status of licensee until they have left the ground.

 

(v)
Under the common law, the owner may ask a trespasser (ie someone not present either by right or license, express or implied) to leave; but an action for interdict would be needed to enforce this where the visitor is present harmlessly.  However, 'this remedy will not be granted where no right is asserted and no appreciable injury is done, at least in regard to unenclosed ground open to the public.  The use of force to eject a trespasser is unlawful.' (Bell's Principles).



(vi)
As regards (v), the Access Forum has advised that, following a request to leave, 'If the person then continues to walk or ride across the property without causing damage or using threatening behaviour in so doing, the owner or occupier could not justify the use of force to remove the person.  If an owner or occupier is faced with damage to his or her property, or threatening or violent behaviour, he or she might be able to use force to remove the trespasser though this will depend upon the circumstances and might result in a criminal or civil action against the owner or occupier' (SNH Advice the Government, 1998, para 3.2.11).  There may also be additional safeguards for the visitor under the Protection of Harassment Act 1997 (perhaps linked with Breach of the Peace).





In the event that an owner uses any form of force against someone subsequently held to have been within his or her  rights or license, the damages for assault would be likely to be increased.



In short, a reasonable discussion or negotiation between both sides would be needed, except in the case of apparent criminal activity where the landowner may be able to call upon the Police to intervene.


We are not suggesting that this should be dealt with so extensively in the draft Code.  However, the present wording in the draft Code should be altered to reflect more of this.



See Main Response, Question 23, for suggested wording.

B5.41
Para 6.4: Dealing with irresponsible landowner behaviour.  Similar, but shorter, guidance would be useful.

B5.42
Para 6.5: Guidance in the Code.  It seems from Ss28 and 2 of the Act that the Sheriff's Court may take into account the guidance in the Code to the extent that it is 'incumbent on persons exercising access rights'.



This emphasises the importance of distinguishing in the Code between conduct which is 'incumbent on' and not 'incumbent on' respectively.

B6
TECHNICAL ISSUES ON ANNEX 1 OF THE DRAFT ACCESS CODE
B6.1
Although the draft Code says that this Annex lists 'criminal behaviour that is prohibited by law' it in fact at present lists only statutory offences.

B6.2
Hence, the Annex needs to be expanded to explain the common-law criminal offences relevant to the recreational visitor (and his or her relationship with the land manager), including notably:


*
Assault and battery (possibly for consideration in relation to Ss2 and 3 of the Act);


*
Crimes against public order (eg mobbing, Breach of the Peace, shamelessly indecent conduct).


*
Criminal defence of property (eg guns, man-traps etc) (for noting in relation to S3 of the Act);


*
Damaging property (eg Malicious Mischief, the statutory offence of vandalism (see below), or cruelty to animals).  And


*
Theft etc.


Of these, Breach of the Peace and Malicious Mischief have normally been considered by the Police to be the offences most relevant to public access to land.



The title of the Annex should refer simply to 'Existing criminal offences'.

B6.3
Nuisance.  Nuisance is not normally a criminal offence under common law (as distinct from statute law) in Scotland (though it may be in England), despite the suggestion in the draft Code that it is.



It principally relates to the relationship between neighbouring land-owners, as invasions of interests in the use and enjoyment of private land.



However, there are also invasions of interests in the use and enjoyment of public places (see Stair Encylopaedia, Vol 14, paras 2159-2168).  These include obstructions of highways or navigable rivers, and anything rendering life uncomfortable to the public generally.



In these respects, Nuisance may be relevant to the activities to be considered in the Code by virtue of S10(1)(c)-(d) of the Act.  It might accordingly usefully be clarified in these parts of the Code, as suggested in para B2.4(b) above.

B6.4
Air sports.  If there are any offences relating to air sports, they should be stated.

B6.5
Aggravated trespass.  This needs to explain how the term 'trespass' in this connection fits in with the statutory right (as in Sch 2 (11) of the LR(S) Act 2003).



The draft Code says say that, for the purposes of 'aggravated trespass', it is sufficient to 'hinder' the lawful activity whereas the Criminal Justice and Public Order Act 1994 (CJPO Act 1994) uses the stronger term 'disrupt' (ie 'to break or burst asunder; forcible severance').



The draft Code says that 'If a police officer asks you to leave and you do not go, this is an offence'.  But this only applies if you have been given a direction by the police officer under S69(1) of the CJPO Act 1994 (ie for committing aggravated trespass or intimidating persons lawfully present).



There is no police power, normally, to ask the harmless visitor to leave land.

B6.6
Archery.  As for air sports.

B6.7
Assault and battery.  Add explanation.

B6.8
Breach of interdict or Court Order.  Explain in relation to eg S9(a)-(b) of the Act.

B6.9
Breach of the Peace.  Add explanation.

B6.10
Catapults.  As for air sports.

B6.11
Collective trespass.  The description in the CJPO Act 1994 (S61) is (my BLOCKS) 'Collective Trespass OR NUISANCE on Land'.  There is nothing wrong in people collectively trespassing harmlessly; but only when they undertake the proscribed additional activities.



The heading should accordingly be expanded to 'Collective trespass and nuisance'.

B6.12
Control of dogs.  The Civic Government (Scotland) Act 1982 (S48) refers to this Section as 'Dogs: fouling of pavements'.



Normally 'pavements' would not be relevant to the statutory right of access.



However, the terms 'Footpath' or 'footway' (not just 'way' as SNH say) may have a wider meaning than 'pavement'.

B6.13
Control of dogs (again).  The Animals (Scotland) Act 1987 is concerned with civil liability for injury or damage caused by animals etc and has nothing to do with criminal offences.



By S4, there is a defence, as SNH say, for someone who kills or injures a dog worrying livestock, but this is against civil proceedings; and does not appear to have anything to do with criminal law.

B6.14
Cycling.  Some clarification is needed as to the relevance to the statutory rights of access of the mandatory provisions concerning cycling (see eg Highway Code paras 46, 50, 53-55).

B6.15
Damaging property.  Add explanation re Malicious Mischief, the statutory offence of vandalism (see below), or cruelty to animals.

B6.16
Damage to ancient monuments.  The draft Annex refers to the provisions in S2 (Control of works affecting scheduled monuments) of the Ancient Monuments and Archaeological Areas Act 1979 about damage to ancient monuments.  This is however about 'works being undertaken on the site' and does not therefore appear to have anything whatsoever to do with the statutory rights of access.



It would be more appropriate instead to refer to S19 of the Act (Public access to monuments under public control).  This confirms that there is a right of public access to these monuments.  It also makes it an offence for any person to contravene or fail to comply with any of the regulations under this Section (including about damage).



See also para B5.27 above.

B6.17
Defence of property.  Add explanation re criminality of defensive use of guns, mantraps etc.

B6.18
Driving a vehicle off road.  This is anyway excluded from the statutory right of access under the LR(S) Act 2003 by virtue of S9(f).



The distinctions between 'common land' and 'moorland' etc are probably unnecessary.  Clarification may be needed as to the position on beaches and the foreshore.

B6.19
Fires.  Please see para B5.19 above.

B6.20
Fishing.  'Hunting, shooting and fishing' are excluded from the statutory right by virtue of S9 of the LR(S) Act 2003; but licences are available.



The references to the criminality of fishing without license etc need to be seen in this wider context.  The references here seem to be more about 'poaching' rather than 'fishing' as such.



The public rights of fishing and shooting on the foreshore deserve mention.

B6.21
Fly tipping.  This appears to refer to substantial activities not related to the statutory right of access (the existing reference to the leaving of litter seems to cover that).

B6.22
Harassment.  Add a paragraph to the effect that every individual has a right to be free from harassment (ie action causing alarm or distress, including speech) except as provided by the law.  See the Protection from Harassment Act 1997, and is interrelationship with Breach of the Peace (para 6.9 above).



It is an offence for a person subject to a non-harassment order under the Protection from Harassment Act 1997 (S9) to breach that order.



This may be relevant to landholder responsibilities in S3 of the Act.

B6.23
Horses.  As for cycling (see above).  Highway Code references include paras 34 and 40.

B6.24
Poaching.   'Hunting, shooting and fishing' are excluded from the statutory right by virtue of S9 of the LR(S) Act 2003, but may be done by license or permission.

B6.25
Polluting water.  Part II of the Control of Pollution Act 1974 makes it an offence for a person to 'cause or knowingly permit ... any poisonous, noxious or polluting matter to enter any stream or controlled waters or any specified underground water'.



The references to a permit from SEPA appear to be to 'Consents for discharges of trade and sewage effluent etc' under Ss34-36 of the Act.  They appear to be more relevant to landowners or operators, and have no relevance to visitors exercising the statutory right of access.

B6.26
Railways.  Under the Highway Code it is mandatory to observe controlled crossings (para 266); and there are also provisions concerning railway telephones (para 267) and user-operated gates or barriers (para 269).



Guidance is also needed as to whether it may be an offence to walk along railway lines.

B6.27
Safety.  This is a reference to S8 and S33(b) of the Health and Safety at Work Act 1974 which make it an offence to 'intentionally or recklessly interfere with or misuse anything provided in the interests of health, safety or welfare in pursuance of any of the relevant statutory provisions'.  It appears therefore to apply to work and not to 'people' more generally.   The heading might be 'Safety at work' rather than the much wider 'Safety' as such.



In general, the health and safety legislation applies to working conditions.  The question of the use of operational equipment in circumstances where persons are exercising statutory access rights appears to be governed instead by the provision in S3(3) of the Act that landholders must use and manage the land 'in a way which is lawful and reasonable and takes proper account of the interests of persons exercising or seeking to exercise access rights'.

B6.28
Small-bore weapons.  As for archery.

B6.29
Spawning fish.  S19 of the Salmon Fisheries (Scotland) Act 1868 makes it an offence to 'wilfully injure or disturb any Salmon spawn, or disturb any spawning bed, or any Bank or Shallow, in which the spawn of Salmon may be'.  The SNH statement that 'It is an offence to disturb spawning fish and spawning beds' is therefore far wider than the Act itself (eg by referring to 'fish' and not just salmon).



The heading should be altered to refer to salmon alone; or the paragraph could be included within a heading dealing with the protection of Salmon only.

B6.30
Theft.  Add explanation.

B6.31
Trespassory assemblies.  There is no offence connected with trespassory assemblies as such.



However, under S70-71 of the CJPO Act 1994, it is an offence to organise or participate in any trespassory assembly which has been prohibited by a Council on application from the chief officer of police.



Such a prohibition may only be ordered (for a period of up to 4 days) where such an assembly may result in 'serious disruption to the life of the community' (not just 'serious hindrance' as SNH say) or significant damage to land or a building of historical, archaeological or scientific importance.



The statement in the Annex that 'various offences exist in connection with such assemblies' (ie trespassory assemblies as a whole - and not just prohibited ones) is therefore far too wide (it could perhaps apply even to a Ramblers' gathering).



The heading should be expanded to read 'Prohibited trespassory assemblies.'

B6.32
Vandalism.  Add explanation.

B6.33
Vessels.  The use of motorised vessels is excluded from the statutory rights of access by S9(f) of the Act.  However they will be usable at sea and on the foreshore.  They may also be usable in some case under rights of navigation and there may be byelaws relevant to them (as eg on Loch Lomond).  If there is any relevant criminal law it should be stated.
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